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NEGOTIATED RULEMAKING FOR LOAN PROGRAMS
Representatives of ED and the higher education community met in 
Washington January 14-16 to begin negotiating revisions to the FFELP, 
Perkins, and Direct Loan regulations. Most of the revisions under 
consideration by negotiators are proposals from the Fed.Up Initiative of the 
House 21st Century Competitiveness Subcommittee. 

Tom Melecki, NSLP's Vice President for Policy, Research, and Planning, 
attended the January meeting and prepared NSLP's Negotiated Rulemaking
Notes - Loan Issue Negotiations. If you have questions or concerns about 
NSLP's notes, contact Tom at 800-735-8778 or e-mail tomm@nslp.org. 

Negotiations are scheduled to continue in Washington March 4-6. NSLP 
plans to prepare and distribute another set of notes after the March 
negotiating session. 

More information about the 2002 Negotiated Rulemaking for Higher Education 
is available on ED's website, where you may subscribe to listservs ED will 
use to disseminate information and foster discussion among the higher 
education community. 

Top

OPTIONS AREN'T JUST FOR FOOTBALL-HOW SCHOOLS CAN HELP 
BORROWERS WITH REPAYMENT
Sometimes the hectic chaos of a student financial aid office compares to a 
play that went awry on the football field. As team captain you call the plays, 
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play that went awry on the football field. As team captain you call the plays, 
you run the options. Know the repayment options that can help your student 
loan borrowers on the financial aid field. 

l Deferment. Make sure students know they're eligible for deferment if 
they reenroll in school. Encourage them to report the enrollment to 
their lender. 

l Ombudsman. Appoint an ombudsman to help resolve disputes. 
NSLP, other guaranty agencies, and the Department of Education all 
have ombudsmen. Schools and lenders are also beginning to appoint 
ombudsmen. Inform borrowers about your ombudsman service. 

l NSLDS. Use NSLDS to access information about a borrower's loans, 
including who owns the loan, then call the lender to learn more about 
the student's loans. According to ED, the Privacy Act does not prohibit 
a lender or collector from releasing information to a school even if the 
student did not receive the loan at that school. If you have problems 
getting specific loan information, contact your regional ED office for 
help. 

l Coordinate payment due date with payday. Encourage borrowers 
to ask if their lender can coordinate the payment due date with their 
payday. Some lenders are more flexible about this than others. 

l Electronic repayment. Encourage borrowers to set up electronic 
repayment. They may receive interest breaks or other incentives from 
the lender for using it. Electronic funds transfer usually reduces 
servicing costs, makes it easier for borrowers to pay on time, and 
reduces the chance of default. 

l Forbearance. Suggest forbearance for borrowers who can't make full 
payments or any payments at all. Encourage them to make small 
monthly payments during forbearance to help reduce their debt and 
maintain a payment habit. 

l Consolidation. Consolidation may offer great benefits for some 
borrowers, but it may also have drawbacks, so counseling is critical. 
Borrowers can often manage debt more successfully if they have one 
loan, one lender, and one payment. Borrowers now retain the interest 
subsidy benefit on any subsidized loans they consolidate, but 
consolidation may reduce deferment or cancellation options, and any 
unpaid interest becomes part of the principal. Finally, consolidation 
may increase or reduce interest costs. The borrower should consider 
all the pros and cons. Most consolidators offer websites to help 
borrowers explore consolidation options. 

l Repayment plan options. Help borrowers choose the best repayment 
plans for them, including alternatives such as graduated payment, 
income-sensitive, and extended payment plans. ED can offer an 
income-contingent repayment plan for overburdened borrowers with 
lower incomes. Because their earnings tend to be lower when they first 
leave school, repayment based on income may be the best initial 
option. 

These default prevention tips were provided during the Department of 
Education's Student Loan Repayment Symposium in October 2000. You can 
read more strategies for preventing defaults in ED's Ensuring Student Loan
Repayment. 

Top
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WINTER WEATHER POLICY
Occasionally, during periods of inclement weather, NSLP is forced to close its 
office in Lincoln, Nebraska. In most cases, our office is closed from 8 a.m. 
until noon central time. You can leave a voice mail message by calling 800-
735-8778, ext. 6300 or you can send an e-mail to nslpcs@nslp.org. We'll 
respond to your message as quickly as possible when our office reopens. 

Normally, unless there is a telecommunications failure, schools and lenders 
can continue to send and receive loan information when NSLP's office is 
closed. 

Top

Did You Know . . .
Have a student who needs to choose a lender? Not sure about the lender 
code or where to send the loan papers? Schools can visit the About Our
Partners section of NSLP's website and download the Originating Lender List. 
It's an alphabetical list of lenders that includes lender codes, loan types, and 
processing center addresses and phone numbers. 
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Calendar of Events
Conferences

Top

This and That . . .
The term United Nations was actually coined by Franklin Roosevelt and 
Winston Churchill in a bathtub! On the morning of January 1, 1942, Churchill, 
who was staying in the White House, was taking a bath when Roosevelt 
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who was staying in the White House, was taking a bath when Roosevelt 
knocked on the door and proposed the term United Nations as the official 
name of their alliance. 

On That Note . . .
"It's hard to beat a person who never gives up." - Babe Ruth 

Questions or Comments?
If you have questions or comments, contact NSLP Customer Service at 800-
735-8778, ext. 6300 or e-mail nslpcs@nslp.org. 

Subscribe to Newsbriefs. . .
You can subscribe to Newsbriefs online at Connect with NSLP at 
www.nslp.org/connect.htm or send an e-mail to newsbriefs@nslp.org and 
include your name, organization, address, phone, fax and e-mail. 

Download a PDF Version of This Issue
http://www.nslp.org/pdf/nb020102.pdf 
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NSLP is a private non-profit guarantor of loans made under the Federal Family Education 
Loan Program. This publication is intended to provide NSLP's clients with current information 
on guarantor policies and procedures. The information is not intended to be legal advice. 
NSLP disclaims all responsibility for any claim arising from reliance on the information 
provided. Direct questions, copy requests or address changes to:

NSLP Customer Service
P.O. Box 82507, Lincoln NE 68501-2507
phone 800-735-8778, ext. 6300   402-475-8686
fax 402-479-6658  e-mail nslpcs@nslp.org 

Editor: Sharon O'Neal
Webmaster: Stacey Musil
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 Regulation Statutory  
Authority 

Suggested Amendment and/or 
Regulation 

Rationale Disposition  

1 Accrediting 
Agencies - 
602.15 

 Provide for waiver authority of the 
“representatives of the public” requirement 
for agencies.  This would be at the discretion 
of the Secretary of Education.   

A member of the public is not necessarily a “representative of the 
public.”  A great deal of time and effort is sometimes needed to 
find a person willing to devote the time to serve and to 
participate.  Agencies should be able to apply for a waiver of this 
requirement with ED to determine if such a waiver is 
appropriate.  

 

2 Accrediting 
Agencies 
602.17 (b) 

 Review the relevance of a “self-study”. There is concern over the costs-benefit of this study.    

3 Accreditation 
 
602.14 and 602.3 
 
 
 
 
 
 
602.22 

Subpart H 
 
496 

Delete from 602.3 definition of 
“representative of the public” the phrase 
“member of the governing board.” 
 
 
 
 
 
 
 
The regulations should be revised to permit 
the accrediting agency to outline reasonable 
circumstances that would necessitate a visit 
to an off-campus site, and then provide 
evidence that it applies the guidelines for 
determining off-site reviews. 
 

To be recognized by the Secretary, accrediting agencies must 
include on their governing board at least one “representative of 
the public.” The regulations implementing this provision are 
narrowly drawn and prohibit accrediting bodies from using 
anyone who sits on the board of a college or university as a 
“public representative.” Very often, those who serve or who have 
served on the boards of colleges and universities bring a wealth 
of knowledge and experience to the discussions of the 
accrediting commission. 
 
Current regulations require that an accrediting agency conduct an 
on-site review of all of an institution’s off-campus programs 
within six months of the initiation of each program if a student 
can obtain at least 50 percent of his/her credit toward a degree at 
that site. Although this has been altered so that agencies do not 
have to visit the sites under some circumstances, the requirement 
for the visit should be based on the agency’s determination of the 
need to visit the individual campus and not a blanket federal 
regulatory mandate. 
 
 

 

4 Eligible Lender: 
682.200 (b) 

 Amend section (2)(ii) of the definition of 
lender in 682.200(b) by adding the 
following:  “For purposes of this subsection, 
loans held in trust are not considered part of 
the institution’s consumer credit function.”   

The HEA states that a lender, as defined in 435 (d)(1)(A), “does 
not have as part of its primary consumer credit function the 
making or holding of loans made to students under this part…”. 
Section 682.200(b) of the regulation states, “The phrase does not 
have as its primary consumer credit function the making of loans 
to students under this part.” In section 435(d) of the HEA states 
that the lender does not, or in the case of a bank holding 
company the company’s wholly owned subsidiaries as a group, 
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 Regulation Statutory  
Authority 

Suggested Amendment and/or 
Regulation 

Rationale Disposition  

do not at any time, hold FFELP loans that total more than one-
half of the lender’s or subsidiaries’ combined credit loan 
portfolio, including home mortgages held by the subsidiaries.   
Some originators and holders make loans through a trustee 
arrangement.  The trust department and consumer credit 
departments are separate entities and are subject to different 
reviews and oversight.  We propose that the regulations clarify 
that loans held in trust are not part of the consumer credit 
function.  We want the conference report language codified in 
regulations. 
 
The Conference Report for the 1998 HEA Amendments states: 

• The House bill, but not the Senate bill, requires all loans 
made or held as trustee, including consumer loans, to be 
considered when determining the primary consumer credit 
function.   

• The House recedes.  The conferees urge the Department 
when interpreting the rule relating to a lending institutions 
primary function, to consider the role of trust departments 
in today’s banking environment.  In particular, the 
Department is encouraged to consider the distinction 
between loans made and held by a lender that are clearly 
part of the institution’s primary consumer function, and 
loans that are merely held in trust on behalf of another 
originating lender and are clearly not part of the 
institution’s primary consumer function.   

5 Electronic 
Process 
  
General 

 The Department of Education should 
provide broad authority permitting electronic 
transmission of authorizations whenever the 
regulations state that an authorization should 
be provided “in writing.” 
 
When signatures are required, i.e., FAFSA, 
promissory note, acceptances or 
authorizations by the student or parent 
should be permitted to be acknowledged 
electronically.  If signatures are required for 
enforceability of a document, such as a 

Despite a few changes made last year, current regulations still 
contain a number of instances that require students to be notified 
in writing either by the institution or lender in the case of loans.  
In addition, students or parents are often required to provide an 
authorization in writing with a “wet signature.”  For instance, 
institutions are required to provide notices to students of the 
amount of funds that the student or parent can expect to receive 
under Title IV.  Students or parents must provide written 
authorizations for Title IV funds to be used for other institutional 
charges in addition to tuition and fees, and students must make 
written requests for deferments, cancellation, or forbearance. 
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 Regulation Statutory  
Authority 

Suggested Amendment and/or 
Regulation 

Rationale Disposition  

promissory note, electronic signatures 
should be permitted. 

Electronic transmissions have become common modes of 
delivering and transmitting information. Students have come to 
expect electronic communications as a normal practice.  
Institutions that participate in Title IV must meet certain 
minimum technical specifications in order to use the Department 
of Education’s electronic processes.  President Clinton signed 
into law in June 2000 the Electronic Signatures in Global and 
National Commerce Act, which removed the legal barriers to 
acceptance of electronic signatures.  Further, the Government 
Paperwork Reduction Act (GPEA) signed into law in October 
1998, requires Federal agencies to allow individuals and entities 
that deal with the agencies the option of submitting information 
or transact with the agency electronically, when practicable. 
 

6 Electronic 
Process -  
675.19(b)(2)(i) 
 

 Permit the use of electronic time systems as 
alternatives to paper time records signed by 
a supervisor for FCWS. 
 

The regulations require that the student's supervisor sign the time 
record. This requires a paper record that does not permit 
institutions to use electronic time systems that are in general use 
in the workplace. Institutions that have been permitted to use 
electronic systems for this purpose (under the Experimental Sites 
authority) report that their reporting accuracy has increased, 
therefore, schools should be able to use paper or electronic 
systems.  
 

 

7  
Electronic 
process – 
administrative: 
 
668.165(a)(3)(ii) 

 Modify receipt requirement for 
notices/authorization sent electronically. 
 
Amend the section as follows: 
 
     (a)(3)(ii)  Either in writing or 
electronically.      If the institution sends the 
notice          electronically, it must require 
the recipient of the notice to confirm receipt 
of the notice and must maintain a copy of 
that confirmation. 
 

Institutions are under no obligation to confirm receipt of-or 
maintain records of-letters delivered by the United States Postal 
Service. Requiring more documentation of the electronic process 
than the paper process thwarts efforts to achieve efficiencies in 
this area.  Electronic mail should be held to the same status as the 
mail delivered by the USPS, since there is no evidence that the 
delivery of electronic mail is less reliable.  In addition, students 
are becoming more computer-savvy, and are demanding that 
institutions provide notices electronically.  Technology should 
not create added burdens 

 

8 Electronic 
Process – 
administrative 

 Permit the use of electronic time systems as 
alternatives to paper time records.  
 

The regulations require that the student's supervisor sign the time 
record. This requires a paper record that does not permit 
institutions to use electronic time systems that are in general use 
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 Regulation Statutory  
Authority 

Suggested Amendment and/or 
Regulation 

Rationale Disposition  

in CWS: 
 
675.19(b)(2)(i) 

in the workplace. Institutions that have been permitted to use 
electronic systems for this purpose (under the Experimental Sites 
authority) report that their reporting accuracy has increased, 
therefore, schools should be able to use paper or electronic 
systems.  
 

9 Prior Award 
Year Charges: 
 
668.164(d)(2)(ii) 

 Section 668.164(d)(2)(ii) should be amended 
as follows: 
 

(ii) Minor p Prior award year 
charges if these charges are less than 
$100 or if  as long as the payment of 
these charges does not, and will not, 
prevent the student from paying his 
or her current education costs.   

 

It is recommended that the ability to apply aid to charges 
incurred in prior years should not have a dollar restriction.  Most 
institutions’ receivable systems apply payments to the oldest 
charges, and do not discriminate between past due and current 
charges.  Amending this would allow institutions some discretion 
to allow students to continue their attendance in school and 
graduate, as opposed to having to stop their studies until their 
debt has been paid. 

 

10 Perkins 
 
Negotiated 
rulemaking: 
674.31 and 
674.33 
 

Part E 
Sections 461-
470 

In light of its importance to low-income 
student borrowers who rely on Perkins 
capital and the institutions that manage the 
distribution and collection of these loans, we 
recommend that ED be instructed to 
undertake negotiated rulemaking on the 
regulations governing the program. 
 

The Perkins Loan program is exceptionally valuable. It has 
existed in a variety of forms for more than 40 years, and is the 
oldest federally supported student aid program to offer low 
interest rates to student borrowers. Over its history, however, the 
Federal Perkins Loan program has been amended repeatedly by 
Congress. It is often the guinea pig for new ideas about student 
loan disbursement and collections. Many deferment and 
cancellation benefits that affect a handful of borrowers have been 
added to the program over the years. 
This has made efficient management of the program difficult for 
schools and requires cumbersome and redundant paperwork by 
borrowers. Given the operational complexity, the presence of 
institutional revolving funds on many campuses, and ED’s 
modest interest in reforming the program, the regulations are 
badly in need of streamlining and operational revision. 
 

 

11 Perkins 
 
Monthly 
Payment 
Coordination: 

 Allow institutions to determine whether 
students with loans from multiple 
institutions are eligible for multiple monthly 
payment coordination and require students to 
initiate request. 

It can be very difficult for institutions to know when and how to 
coordinate with other institutions unless notified by the borrower. 
The current language in the promissory note implies that this will 
happen without the borrower's intervention. As a practical matter, 
the schools involved won't know that the borrower is eligible or 
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 Regulation Statutory  
Authority 

Suggested Amendment and/or 
Regulation 

Rationale Disposition  

 
674.33(b)(2) 

 
Amend 674.33(b)(2) as follows:      
      (2) Minimum monthly repayment of 
loans from more than one institutions.  If a 
borrower has received loans from more than 
one institution and the borrower has initiated 
the coordination of a minimum monthly 
repayment, the following rules apply:… 
 

desires this option unless the borrower informs the institutions.  
 

12 Perkins 
Promissory 
Note: 
 
674.31(a)(1) 

 Section 674.31(a)(1) should be amended as 
follows:  
 
(a)Promissory note. (1) An institution may 
use only the promissory note that the 
Secretary provides.  The institution may 
make only nonsubstantive changes, such as 
changes to the type style or font, changes 
that reflect the institution utilizing the note, 
such as the institution-specific information, 
or the addition of items such as the 
borrower’s driver’s license number, to the 
note.  
 

While the Higher Education Act of 1965 sets forth the terms that 
must be included in the Perkins Loan Program promissory note, 
it does not require that institutions of higher education “use only 
the promissory note that the Secretary provides.”  Although it is 
important to have a uniform promissory note, the changes above 
would provide institutions with flexibility in using the 
promissory notes and allow them to adjust the documents to 
better reflect their needs and interests.   
 

 

13  
Perkins 
 
Promissory 
Notes 
 
674.42(a)(10) 
 

 The regulation now requires an institution to 
provide a copy of the promissory note at the 
exit interview.  Offer institutions the option 
of providing another copy of the promissory 
note to all borrowers during the exit 
interview or only providing another copy of 
the promissory note to a borrower when the 
borrower makes such a request.  
 
Amend the section as follows: 
(10) A copy of the borrower’s signed 
promissory note if requested by the 
borrower. 
 

In addition to extensive information in other forms, institutions 
are currently required to provide copies of the promissory note to 
students at various points in the process: one when the note is 
signed and one at the exit interview. We believe the benefit of 
this is questionable and recommend offering the student the 
opportunity to request a copy at the exit interview. This 
recommendation does not diminish the substance of the 
information that borrowers would receive, which includes 
outstanding balance, payment requirements, and a borrower's 
rights and responsibilities. 
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 Regulation Statutory  
Authority 

Suggested Amendment and/or 
Regulation 

Rationale Disposition  

14 Perkins 
Late Charges 
 
674.43(b)(2)  

464(b)(1)(H) Make assessment of late charges optional 
instead of mandatory. 
 
Part 674.43(b)(2) should be amended as 
follows: 
 
(2) Subject to § 674.47(a), the institution 
may shall assess a late charge for loans made 
for periods of enrollment beginning on or 
after January 1, 1986, during the period in 
which the institution takes any steps 
described in this section to secure-- 
   (i) Any part of an installment payment not 
made when due, or 

(ii)A request for deferment, cancellation, 
or postponement of repayment on the loan 
that contains sufficient information to 
enable the institution to determine whether 
the borrower is entitled to the relief 
requested.  

 
 

Given the current limitations on what expenses institutions can 
charge to the Perkins fund, the regulations should not dictate any 
minimum amounts that schools must assess for late payments. 
The regulations establish the maximum amount at 20% of the 
installment payment amount, but we question whether the 
Federal interest is served by dictating any minimum amounts. 
Institutions are in the best position to determine whether the 
assessment of a late charge is prudent.  
 

 

15 Perkins 
Litigation: 
674.46(a)(1) 

 Part 674.46(a)(1) should be amended as 
follows: 
 

(a)(1) If the collection efforts 
described in § 674.45 do not result 
in the repayment of a   
loan, the institution shall determine 

at   least annually whether— 
(i) The total amount owing 
on the borrower’s account, 
including outstanding 
principal, accrued interest, 
collection costs and late 
charges on all of the 
borrower’s Federal Perkins, 
National Direct and 

Section 674.46(a)(1) provides a laundry list of conditions that 
must be met before the institution will be required to sue the 
borrower for the amount of a defaulted loan.  One condition is 
that the institutions must perform an annual review of accounts 
that are in the default, which is burdensome and time consuming.  
In order to eliminate this burden, the review period should be 
based on the institution’s discretion.   
 
In addition, the amount pertaining to the balance of a loan that 
the institution of higher education must review and determine if 
it must sue the borrower must be increased. The amount of $200 
is outdated, as it costs far more than $200 to litigate a case in 
court. Therefore, we suggest that the amount be increased from 
$200 to $1,000. 
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 Regulation Statutory  
Authority 

Suggested Amendment and/or 
Regulation 

Rationale Disposition  

National Defense Student 
Loans held by that 
institution, is more than 
$1,000 $200;  

 
16 Perkins 

 
Litigation: 
 
674.46(a)(2) 
 

 Permit (but do not require) litigation if the 
borrower owes more than $200 and meets 
certain other conditions. 
 
Amend section 674.46(a)(2) as follows: 
     (2) The institution may shall sue the 
borrower if it determines that the conditions 
in paragraph (a)(1) of this section are not 
met.  

Since institutions of higher education are required to deposit 
capital into the Perkins Loan fund, they are motivated to locate 
borrowers and collect loan funds, as well as to initiate litigation 
when appropriate. We do not believe that litigation should be 
mandated. Given the $200 threshold, it may cost the institution 
more to litigate than to write-off the loan. Institutions should be 
given the discretion to determine whether litigation is cost 
effective and appropriate as a collection tool.  
 

 

17  
Perkins 
 
Rehabilitation of 
Loans 
 
34 CFR 
674.39(a) 
 

HEA 464(h)  Prohibit rehabilitation on loans on which a 
judgment has been rendered. 

Statute and regulations permit rehabilitation on virtually any 
loan.  It is our understanding that legally, a judgment replaces the 
original promissory note as the enforceable debt instrument and 
thus should not be considered a loan. The regulation requires 
schools, which have already expended considerable effort and 
cost to obtain a court judgment against a borrower, to then ask 
the court to vacate that judgment if the borrower makes 12 
consecutive monthly payments. Vacating the judgment would not 
only result in additional court and legal fees; it also may be 
viewed unfavorably by judges, thus prejudicing the outcome of 
future cases. Further, we fear that vacating the judgment may 
jeopardize future collection efforts if the borrower subsequently 
defaults on the rehabilitated loan.  
 

 

18 Perkins  
Rehabilitation – 
Requirements 
 
674.39 (a)(2) 

464(h)(1)(A) Allow a Perkins borrower to rehabilitate a 
defaulted loan with a single payment or the 
currently required 12 monthly payments: 
 
Section 464(h)(1)(A) of the Higher 
Education Act of 1965 should be 
amended as follows: 
(h) REHABILITATION OF LOANS 
(1) REHABILITATION — 

The current loan rehabilitation regulations for Perkins Loans 
require 12 consecutive monthly payments, while only six 
consecutive payments are needed to regain eligibility for other 
Title IV programs. Together, these rigid requirements make it 
difficult for many borrowers to rehabilitate their loans in order to 
restore their credit rating or to regain eligibility for Title IV 
assistance. This provision fails the common sense test — even 
if a borrower can clear his or her debt with a single payment, the 
regulations fail to acknowledge that the debt has been paid. The 
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(A) IN GENERAL — A loan made under 
this part shall be considered rehabilitated, 
and the institution that made that loan (or 
the Secretary, in the case of a loan held by 
the Secretary) shall request that any credit 
bureau organization or credit reporting 
agency to which the default was reported 
remove the default from the borrower’s 
credit history, if the borrower of the loan 
— 
(i) makes 12 on-time, consecutive, 
monthly payments of amounts owed on the 
loan, as determined by the institution, or 
by the 
Secretary in the case of a loan held by the 
Secretary; or 
(ii) makes a single payment equal to the 
full amount of principal and 
interest and collection costs owed on the 
loan.  
 

rule should not discriminate against a borrower who is able to 
repay an outstanding loan balance more quickly. The statute 
should be rewritten to allow institutions to make payment 
arrangements with borrowers that allow borrowers to repay their 
loans on shorter timetables. 
 
Furthermore, a borrower who has defaulted on a loan should be 
afforded the same benefit as a defaulting borrower who repays 
the loan within a 12-month period.  Under current law, a 
borrower who defaults on a loan and wishes to repay the loan in 
full is prohibited from requesting that a credit bureau 
organization or credit-reporting agency remove the default.  
Instead of paying in full, the borrower is required to draw out the 
process by making “12 on-time, consecutive, monthly payments” 
before the loan is rehabilitated.  A borrower who is willing to pay 
off a defaulted loan in one payment or in 12 or less payments 
should be afforded the same benefit.  In addition, requiring 12 
consecutive payments may not be possible in some situations.  
Because of the rule that requires a Perkins Loan borrower to 
repay a monthly amount of at least $40, if a borrower has a $200 
Perkins Loan, the loan would be repaid within 5 months.  
Therefore, the loan could not be rehabilitated.   
 

19 Perkins –  
Regaining 
Eligibility  

464(b)(1) Permit defaulted borrowers who voluntarily 
make all payments due on past due accounts 
to regain eligibility for all Title IV funds, not 
just Perkins Loan funds. 
 

Students who make efforts to rectify their prior errors should be 
permitted to start again with a clean slate. At this point, the 
statute restricts this renewed eligibility to Perkins Loans. 
 

 

20 Perkins 
 
Write-offs  
CFR 674.47(h)  

 Increase maximum loan write-off amount 
from $5 to $25. 
 
Amend section 674.47(h) as follows: 
 
(h) Write-offs of accounts less than $25. 
(1) Notwithstanding any other provision in 
this subpart, an institution may write off an 
account with a balance of less than $5 

Current regulations permit institutions to assign loan accounts 
over $25 to the Department and to write-off loans of less than $5, 
but accounts between those amounts are not provided for. Given 
that the current assignment process requires significant 
documentation, we do not recommend assigning loans in the $5-
25 category, but rather believe that schools should be permitted 
to write them off.  
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$25, including outstanding principal, 
accrued interest, collection costs, and late 
charges. 
 

21 Perkins 
Credit Bureau 
Reporting 
 
674.16(i)(1), 
674.43(f), 
674.45(a)(i)  

 Require credit bureau reporting of 
delinquent loans only "if the school has not 
already done so."  
 

Schools are required to report loans to at least one national credit 
bureau at the time of disbursement and to continue reporting until 
the loan is paid in full. Schools are also required to take certain 
collection/billing actions prior to reporting a borrower's 
delinquency to the credit bureau. Obviously, if schools have 
complied with the original credit bureau reporting requirement, 
they cannot also postpone reporting the delinquency until after 
taking the collection/billing actions. The suggested change 
eliminates the tension between the various regulatory sections. 

 

22 Perkins 
 
Electronic 
process 
 
34 CFR 674.50 
(c)-(g)  

 Have the Department develop and 
implement an electronic process for 
assigning defaulted Perkins Loans. 

Perkins Loan schools are seeking a streamlined electronic 
process for loan assignment, similar to the electronic FFELP 
assignment process. This change would make the assignment 
process for Perkins Loans more efficient for all parties.  
 

 

23 Perkins 
 
Calculation of 
Cohort Default 
Rates 
 
674.5 

 We recommend that the Department rescind 
the cohort default method of determining the 
default and return to calculating the default 
on the overall Federal Perkins portfolio. 
 

The decision behind using the cohort method was to standardize 
the calculation of defaults with the Federal Direct Loan Program.  
The population of the two programs is different, however, due to 
the eligibility requirements.  Students who receive Perkins Loan 
funds are more needy of financial assistance than Direct Loan 
borrowers.  They are also more prone to withdraw from classes 
before completing their degree.  Moreover, the Perkins Loan 
Program at many institutions, operates as self-supporting 
revolving funds receiving minimal new funding each year.  The 
performance of the institution in preventing and correcting 
defaults, therefore, is better measured on the basis of its total 
portfolio. 
 

 

24 Perkins 
Death and 
Disability 
 

 On November 1, 2000, the Department of 
Education published its amended regulations 
pertaining to the death and disability 
discharges under the Perkins Loan Program 

We recommend improving the physician’s forms used to certify 
disability, which is the main cause of confusion for doctors when 
determining if a borrower is totally and permanently disabled. 
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674.61 in the Federal Register.  Some of these 
changes become effective July 1, 2001, 
while others are effective July 1, 2002. 
 
These changes should not be implemented 
and that the Department of Education should 
maintain its current regulations pertaining to 
death and disability discharges.  
 

If the regulations pertaining to conditional discharge are not 
rescinded, however, it is recommended that the ED exempt the 
Perkins Loan Program for several reasons.  First, there is no 
evidence of abuse in the program (only FFEL Program 
discharges were checked by the DOE Inspector General).  
Second, colleges and universities, unlike the FFEL Program, bear 
a significant part of the cost of paying for death and disability 
discharges, and do not receive reimbursement for these claims.  
Thus, these institutions already have a strong incentive to 
exercise vigilance in reviewing and approving death and 
disability claims.  Third, most large colleges and universities 
receive only a handful of death and disability claims each year.  
Based on information from cohort institutions, the Perkins 
program has not experienced the same increase in disability 
claims as the FFEL Program in recent years. 
 
ED should also allow institutions to rely on the NSLDS status of 
the borrower.  If a lender, guaranty agency, or the ED receives an 
original or certified death certificate and NSLDS reports that 
determination, the institution or other lenders should not be 
required to make the borrower’s family submit an original or 
certified death certificate to each lender.   
 

25 Stafford Loans 
 
Repayment - 
First Payment 
Due Date 
 
682.209(a) 
 

 Amend the regulations to allow the first 
payment due on all loan types to be within 
60 days from the repayment begin date. 

The first payment on a direct consolidation, PLUS and Stafford 
and a FFELP consolidation and PLUS loan is due within 60 days 
of the date the loan is made.  The first payment on a FFELP 
Stafford Loan is due 45 days after repayment begins or resumes.  
To afford the borrower a “bit more time” to make the first 
payment on their loans and to standardize the first payment due 
date on all loans, we propose a first payment date of within 60 
days for all loan types.  This also provides parity for this 
provision between FFELP and the direct loan program. 

 

26 Repayment- 
Three-times rule 
 
682.209(a)(7) 
(ii) 
 

 Delete “If a graduated or income sensitive 
repayment schedule is established, it may 
not provide for any single installment that is 
more than three times greater than any other 
installment.” 

This regulation prohibits lenders/holders from establishing 
repayment terms, which provides for any one installment 
exceeding any other installment by more than three times.  
Borrower’s loans have become more complex and in greater 
amounts and borrower's need the maximum relief possible to 
avoid delinquency and default.  Lenders have attempted to 
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respond with more flexible repayment terms, however the “three-
times” rule has thwarted their efforts. 

27 Repayment –  
Borrower 
Repayment 
Terms 
 
682.209 
(a)(8)(iv) 
 

 Delete the  “written notice” requirement This regulation allows a borrower to request a repayment term of 
less than 5 years.  This request need not be in writing.  However, 
after the borrower is in repayment, if the borrower wants to 
extend the 5-year period, it must be done in writing.  This creates 
a level of unnecessary complexity for the borrower. 
 
Making this change would coordinate the repayment standards in 
this section of the regulations. Since the borrower is able to 
request a yearly change in repayment plans and is not required to 
put such a request “in writing”, the regulations are treating 
borrowers inconsistently. 

 

28 Repayment: 
Loan Level vs. 
Borrower level 
deferments:  
682.210 

 Provide clear language stating deferments 
are granted at the loan level, not borrower 
level. 
 
Revise §682.210(a)(1)(ii) as follows: 
(ii) With the exception of a deferment 
authorized under paragraph (o) of this 
section, a borrower may continue to receive, 
on a loan, a specific type of deferment that is 
limited to a maximum period of time only if 
the total amount of time that the borrower 
has received the deferment on that loan does 
not exceed the maximum time period 
allowed for the deferment. 

The Department has long interpreted the FFELP regulations to 
provide deferments on a borrower level rather than on the loan 
level, even though deferments on Perkins and FDLP loans have 
been granted on a loan level.   For a FFELP borrower, this means 
all eligible deferment time can be exhausted on one loan.  For 
example, if a borrower gets out of school, utilizes three years of 
an unemployment deferment, then goes back to school and 
obtains additional loans, the borrower would no longer be 
eligible for an unemployment deferment on the new loans. 
 
This also provides parity for this provision between FFELP and 
the direct loan program. 

 

29 Loan Pro-ration 
 
682.203(a) and 
685.204(a) 

 Eliminate the loan pro-ration for students 
whose remaining period of enrollment to 
complete a degree is less than one year. 
 
 
 
 
 
 
 
 

Students are being deprived of loans to help complete their final 
term to obtain their degree. Some students have had to obtain an 
alternative (private) loan to make up for the portion of the federal 
loan that was no longer available to them due to loan pro-ration. 
In addition, there is unnecessary work for the aid office to 
identify which students must have their loans pro-rated and to 
calculate the amount of the loan. 
  
Satisfactory progress standards and aggregate loan limits are 
already in place to prevent a excessive borrowing 
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Make pro-ration optional rather than 
mandatory 
 

The mandatory requirement to pro-rate loans for students whose 
remaining period of enrollment to complete a degree is less than 
one academic year, deprives students of large amounts of federal 
funds and the amount of administrative burden involved in 
identifying such students, especially if this is interpreted to mean 
that the school is required to identify students who could have 
graduated but have chosen to extend their attendance is not 
needed.  SAP standards and aggregate loan limits protect the 
taxpayer's interest by capping the amount that a student can 
borrow. 

30 Loan Limits 
 
682.203 
685.204 

 Increase Loan limits and at a minimum, 
increase limits for freshman and 
sophomores.   

During the last reauthorization, no change was made to the 
annual of cumulative Stafford loan limits.  While we do not 
encourage students to borrow any more than they need, the 
borrowing limits established almost a decade ago are not keeping 
pace with increases in costs and the decrease in the proportion of 
costs covered by grant aid. 
  
 While we would much prefer a significant increase in grant aid, 
especially for the first years of undergraduate study, we must 
concede that current annual borrowing limits are now too low.  
While PLUS loans may fill the need of some (mostly middle- 
and upper-income) students, there are many others, especially 
from needier backgrounds, whose parents cannot or will not 
borrow  PLUS loans.  In addition, students from families with 
greater financial strength can borrow up to the cost of attendance, 
while students from lower-income backgrounds, even with 
supplemental Unsubsidized Stafford, have to make due with 
much less. 
  
 Students whose parents cannot borrow PLUS loans for them 
(including graduate students) are forced into high-cost private 
loan programs (if they have good credit or can get a credit-
worthy co-signer), or into part time studies.  Both of these 
choices are problematic; the first because the student must try to 
repay two student loans shortly after graduation (if not also 
during school), making it more likely that the student will default 
on one or both; and the second because part-time students, 
especially on the undergraduate level, tend to run into the 
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cumulative borrowing limit before finishing their degree 
program.  These students then have a large debt and no way to 
obtain funds to complete their degree. Without a degree, they are 
less able to secure a job paying enough to repay the loan. 
  
 Thus, the logical solution would be to increase annual and 
cumulative undergraduate borrowing limits each year in response 
to increasing costs, or to substantially increase federal grants.  
Graduate borrowing limits should be eliminated to allow students 
to borrow up to their cost of attendance less other aid, similar to 
PLUS loan regulations. 

31 Loan Limits 
682.203 
685.204 

 Allow schools to set annual loan limits At present, the maximums for freshmen and sophomore students 
are insufficient to meet the educational costs of attendance.  We 
suggest that schools should be permitted to set annual award 
limits for Stafford loans, within the aggregate lifetime limits for 
undergraduates.  An annual limit of $5500 for all undergraduates 
regardless of grade level would be more realistic.  Freshmen 
often have higher costs than upperclassmen due to required 
computer purchases, yet they currently have the lowest loan 
limits ($2625).   Why $2625?  This appears to be an arbitrary 
limit that is difficult to explain to students. 
  
 Many undergraduate students are using  private alternative loans 
in order to complete their funding requirements, or are deciding 
to delay their degree completion indefinitely until they can 
secure private loans.  Private loans are expensive to the student 
and cannot be consolidated with the student's other educational 
debts thereby increasing the possibility of future loan default due 
to multiple payments to multiple lenders.  Students tend to pay 
off private debt before paying on educational loans. 
 

 

32 Death and 
Disability 
682.402 

 Waive the implementation of the provisions 
effective 7/1/02 from the 11/1/00 final 
regulations, thereby leaving in place those 
regulations effective 7/1/01. 
 
In addition, we recommend that 
reaffirmation be required regardless of when 

During the negotiated rulemaking process, all non-federal 
negotiators expressed disagreement with the Department's 
direction for death and disability discharges. The approach taken 
by the Department and the resulting regulations’ complexity will 
create unnecessary anxiety and confusion for disabled borrowers.  
These regulations put forward a burdensome process for 
borrowers and providers.  The regulations are a result of concern 
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the disability discharge occurred (i.e., 
remove the three year period). We feel the 
reaffirmation process is successful in helping 
protect the federal fiscal interest in these 
situations. 
 
 
 

on the part of some that there may be rampant fraud and abuse 
within this discharge type, however, the Department’s own Greg 
Woods stated in the FY 2001 Performance Plan for the PBO: 
“We continue to work to determine the true scope of fraud in 
death and disability claims.  To combat false claims, we have 
changed the information required on the claim form to require 
the name and license of the doctor certifying death or disability; 
we are more closely scrutinizing the medical opinions provided 
to support disability; and we are using the National Student Loan 
Data System and national credit bureaus to audit the death and 
disability claim forms we receive. These efforts have helped us 
determine that false death and disability claims aren’t nearly 
as widespread as originally thought.”  
 
We agree that there is not a widespread abuse problem and 
voiced that opinion during the neg reg process.  We think the 
new information required from physicians, along with the 
community’s review and updating of the current forms, should be 
given an opportunity to work.   
 
If SFA already has the methodology in place to audit and 
monitor these claims, as outlined by Greg Woods, along with the 
lack of abuse uncovered, there is no rationale supporting the 
massive regulatory changes to the disability discharge process at 
this time.  These regulatory changes are so complex that the 
Department itself is unsure of how it will implement them. 
 
The rationale for the withdrawal of these regulations follows that 
of Greg Woods’ statement in the Performance Plan.  Changes to 
the information derived from the form, better scrutiny by the 
Department, and the ability for Guaranty Agencies to ask 
additional questions, is the preferable approach.  
 
An additional point to be made is that the Department already 
has authority to pursue action against those borrowers 
committing fraud within the program. The Department has stated 
that many are not pursued by the Justice Department due to the 
small balance of these loans compared to other cases.  We would 
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urge the Department to pursue those borrowers committing fraud 
in these and other cases to make clear that fraud within the 
student aid programs will not be tolerated. We do not want to see 
the overall population suffer the consequences of complex 
regulations due to the action of a few.   

      
33 Anticipated 

Graduation 
date:  682.209 
(a)(3)(i)(B) &(C) 

 Eliminate the requirement that a lender 
change the anticipated graduation date 
(AGD) or separation date when the date 
provided by the school is in the same month 
and year as a previously provided date, 
regardless of whether the lender has 
disclosed repayment terms to the borrower. 

Regulation and current ED guidance, in DCL 96-L-186, Q&A 
#18, do not require the lender to change the AGD/separation date 
if the lender has already disclosed repayment terms to the 
borrower.  However, if no disclosure has been sent, the lender 
must make adjustments to the AGD/separation date even when 
the new dates are within the same month/year.  This required 
adjustment is administratively burdensome to lenders and serves 
no useful purpose. 

 

34 Return of Title 
IV Funds -  
Student 
Withdrawal 
 
668.22   

484B Modify the statue on the return of Title IV 
funds to allow federally aided students on 
withdrawal without having to return grant 
assistance.   

This withdrawal can be recorded by ED and if a student re-
enrolled and re-applied for Title IV, the student would be subject 
to return funds if the student dropped out again.  

 

35 Return of Title 
IV Funds 
 
Late 
Disbursements 
668.22 (e) and 
668.164 (g)(3)(i)  

484B (3) Require the circumstances for late 
disbursement be limited to withdrawals that 
occur after the 60% point in time of the 
period of enrollment or payment period. 
 
Clarify when the late disbursement 
regulations found in the cash management 
regulations are to be used.  
 
 
 
Give Financial Aid Officers full authority to 
make late disbursements.   
 

The Return of Title IV regulations require a late disbursement of 
any aid for which the student was eligible.  Previously, late 
disbursements were covered in the cash management regulations.  
The existing regulations were not changed even though the 
Department changed the policy on the treatment of second and 
subsequent disbursements.  The Department said it changed the 
guidance for the treatment of second and subsequent 
disbursement in certain circumstances only, i.e. post-withdrawal 
disbursement.  It is easy to become confused as to what 
regulation applies in what circumstance.  
 
Either mandating or denying these late disbursements could have 
devastating consequences for individual students, causing them 
to receive and then immediately repay funds that they may not 
need, or failing to offer the needed financial support for expenses 
they have already incurred  

 

36 Late 484B Promulgate ED guidance allowing for late ED has provided written confirmation allowing for a late  
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Disbursements:   
 
“No Fault” Late 
disbursements:  
668.164 (g)(3)(ii) 

disbursements after the “90-day window” 
currently provided for if the disbursement 
was due to “no fault” of the borrower.  
 

disbursement to be made after the 90-day window if it is 
determined that the late disbursement was not the fault of the 
borrower. 
 
  

37 Disbursement of 
Funds 
668.164(d)(2)(ii) 
 

 Amended section 668.164 (d)(2)(ii) as follows: 
 
ii) Minor p Prior award year charges if these 
charges are less than $100 or if  as long as 
the payment of these charges does not, and 
will not, prevent the student from paying his 
or her current education costs.   
 
 

The ability to apply aid to charges incurred in prior years should 
not have a dollar restriction.  Most institutions’ receivable 
systems apply payments to the oldest charges, and do not 
discriminate between past due and current charges.  Amending 
this would allow institutions some discretion to allow students to 
continue their attendance in school and graduate, as opposed to 
having to stop their studies until their debt has been paid.  
 
 

 

38 Return of Title 
IV Funds – costs 
incurred 
 
34 CFR 
668.22(g)(1)(ii) 
and 668.22(g)(2) 

484B Revise the Return of Title IV Funds 
regulations to allow students to earn aid up 
to the amount of educational costs incurred 
for the period of enrollment or payment 
period. 
 
 
 
 
 
 
Eliminate “Return to Title IV” altogether 
and instead allow us to address the issues 
through Satisfactory Academic Progress 
(SAP) standards. 
 

The existing late disbursement regulations allow schools to 
disburse funds to cover documented educational costs incurred 
for the period the student was enrolled and eligible.  Return of 
Title IV Funds regulations calculate aid earned for the period as a 
percentage of the aid regardless of the costs incurred.  The 
amount unearned (that is to be returned by the school and 
student) is the lesser of unearned aid or unrealized institutional 
charges (for the remainder of the period).   In many instances the 
difference between educational costs and institutional costs is 
significant.  Previous regulations for returning aid provided for 
off-campus living expenses by requiring a separate calculation.  
The new regulations eliminated this calculation so there are no 
means for aid officer to take into account the non-institutional 
educational expenses the student incurred. As a result, the 
student may be required to return funds to the Department, pay a 
balance due to the institution and pay for off-campus housing and 
books without financial aid. 
 
To be eligible for federal aid, a student must make satisfactory 
academic progress.  Institutions monitor financial aid recipients’ 
progress through qualitative and quantitative measures as 
specified by law and regulations.   
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39 Return of Title 
IV Funds - 
Attendance 
 
668.22(j)(1)(B) 

484B 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
484B(c)(1) 

Let aid administrators handle these cases as 
the situation warrants with the goal of 
graduation within the established timeframes 
in mind. 
 
 
 
 
 
 
Prohibit the Department of Education from 
issuing regulations regarding the date of 
withdrawal for institutions not required to 
take attendance: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Clarify attendance-taking requirements and 
other issues related to the determination of 
withdrawal date. 
 
 
 
Clarify that schools that are required to take 

Many institutions do not require faculty to take attendance.  This 
fact is acknowledged in HEA Section 484B which specifically 
addresses institutions that are required to take attendance (HEA 
Sec.484B(c)).  Yet, the Department of Education forces financial 
aid officers to use substitutes for attendance records where none 
exist when a student fails to formally withdraw from the 
institution.  
 
Aid officers are put in the untenable position of having to cajole 
and plead with faculty to provide some proof of attendance for 
a student to whom they gave a failing grade. The exchange can 
be particularly unpleasant when the faculty state the failing grade 
was earned by the student.  In these instances the faculty person 
must be located, the documentation received and the refund 
calculated all within 30 days of the end of the semester, when 
most institutions take at least 2 weeks to post grades and produce 
the necessary reports for determining unofficial withdrawals.  
This entire process presents an administrative burden unequal to 
that created by any other regulation.  The cost of the time and 
effort as well as the cost of returning the funds for these students 
can be a significant burden for institutions, especially our 
community colleges.   
 
As an institution that is not required to take attendance, we are 
subject to determine the date of withdrawal based on 
unsubstantiated and oftentimes disputable evidence. 
 
Schools that are not required to take attendance by their 
accrediting agency find it difficult to make the determination of 
the students last day of attendance. 
 
The statute clearly states that the date of withdrawal is the date 
the institution indicates that the student withdrew, in accordance 
with institutional policies. As the Department has imposed a 
more restrictive definition, a change is needed to reinforce the 
current statute. 
 
The Department has stated that if—in the Department’s 
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(B) attendance are those required to do so by 
their certification or licensing board. 

opinion—the only way that an institution could meet any 
agency’s requirements is by taking attendance, the institution 
must take attendance for that population. This interpretation 
inappropriately expands the statutory requirement. 

40 Return of Title 
IV – payment 
periods  
 
668.22(f) 

484B(d)(2) Amend section 484B(d)(2) as follows: 
 
(2) iIn the case of a program that is 
measured in clock hours, by dividing the 
total number of hours comprising the 
payment period or period of enrollment for 
which assistance is awarded into the number 
of clock hours – scheduled to be completed 
in that period as of the last date of 
attendance or participation in an 
academically related activity. 
 

A)completed by the student in that 
period as the day the student 
withdrew; or 

  B)    scheduled to be completed as of 
the day the student withdrew, if the 
clock hours completed in the period 
are not less than a percentage, to be 
determined by the Secretary in 
regulations, of the hours that were 
scheduled to be completed by the 
student in the period.   

 

In Report Language accompanying the 1998 Amendments to the 
Higher Education Act of 1965, it is clear that Congress’ intended 
“scheduled hours” to be used in making determinations of the 
payment period or period of enrollment completed.  This 
suggested amendment seeks to make it clear that the percentage 
of Title IV assistance earned by students attending clock hour 
institutions will be based on scheduled hours attempted as 
determined by actual attendance records maintained by the 
institution. 
 
Institutions measuring program length in clock hours are all 
required by one or more members of the TRIAD to maintain 
accurate and complete records of student attendance and base 
students’ continued eligibility and participation on this and other 
integrity provisions including satisfactory academic progress.  
These safeguards should be sufficient to ensure that students will 
only receive funding equal to what they have earned. 
 
Furthermore, this clarifying amendment mirrors the methodology 
used to make determinations for credit hour institutions and also 
draws upon existing regulatory definitions of "academically-
related activities” used to make withdrawal determinations by 
non-attendance taking institutions. 

 
 
(The same 
language is 
offered to amend 
the reg in section 
668.22 
(f)(1)(ii).) 

41 Return of Title 
IV funds: 
 
Leave of 
Absence  
 
668.22 (d) 

484B 
 
 
 
 
 
 
 
484B(a)(2) 

Institutions should be given the discretion to 
treat leaves of absence in accordance with 
their own policies, taking into account 
student budgets and satisfactory academic 
progress.  
 
 
 
 
Clarify that multiple leaves of absence are 

The current ED regulations governing leaves of absence are 
detailed, prescriptive, and override institutional policies.  These 
regulations prevent repeated leaves of absence – a situation that 
disadvantages chronically ill students.   
 
 
 
 
The Department has interpreted the statute as allowing a student 
only one leave of absence and has created a complex set of 
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permitted within the statutory timeframe. exceptions. Circumstances that would cause a student to request 
such a leave are often repetitive and it is certainly possible that a 
student may need to request a second leave. The statute is clear 
that such leaves may not exceed a total of 180 days in any 12-
month period, and does not imply any need for regulatory 
restrictions. 

42 Return of Title 
IV funds :  
50% Grant 
Protection 
 
668.22 

484B 
 
 
 

Amend the statute to provided for 50% grant 
protection for students who withdraw more 
than once.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Allow institutions to determine if a student 
should be insulated by the 50% rule 

Current regulations treat the neediest students unfairly by 
demanding that a large sum of grant money be returned even if 
the funds have already been spent.  The student should not have 
to return more than 50% of total grant funds received.  The 
protected amount should be subtracted at the conclusion of the 
formula calculation from the amount the student is expected to 
repay.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Institutions are concerned that a small number of students might 
try to “game” the system by enrolling simply to withdraw early 
and walk away with grant funds.  This would be an optional step 
for the institution; the institution should have the ability to set a 
policy that works best for its students. 
 

 

43 Return of Title 
IV Funds:   
 

484 A de minimus amount of $100.00 of federal 
funds that need not be returned by the 
institution should be established to reflect 

To reflect the costs incurred by institutions to go through the 
return of Title IV process. 
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De minimus 
Rule  

legitimate administrative costs incurred in 
this process.  The $100.00 de minimus rule 
should apply to students as well.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Establish a $200.00 de minimus rule 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Congress should establish a $200 de minumis amount so that an 
institution would not be required to return less than $200 of grant 
funds.  
 

44 
Deferments 
 
682.210 (b)(i) 
and 674.34 (b)(i) 

 Align deferment requirements among loan 
programs (Stafford and Perkins). 

We need to get rid of the “patch work “ of the regulations as it 
creates an “administrative nightmare.” 

 

      
45 Performance 

Based 
Evaluations  

 Congress should study the feasibility of 
performance-based evaluations of 
institutions of higher education.   

This would allow those institutions performing at a high level to 
be subject to less periodic reporting while those performing 
below the mark would be held to a higher level of oversight that 
allows the federal regulatory agencies to ability spend more time 
and resources where needed.  

 

      
46 Tax benefits – 

 
Hope and Life-
Long Learning 

 Shift primary reporting requirement for the 
Hope and Life-Long Learning Tax credits to 
the taxpayer.  

Reporting correctly on these two tax-credit programs at school 
that services many transfer students and part-time adult learners, 
requires us to individually go through the records of each 
enrolled student and make a judgment on such things as years of 
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Credits tax-credit eligible education they have already completed, their 
status as full or part-time for the purposes of the law, whether 
they meet the citizenship requirements, and the like.  This is sent 
off to a processing service that makes the notifications.  Students 
who disagree with our judgment see us and as necessary, 
revisions are made.  While a University in the case of a tax-payer 
audit should certainly be able to provide information to the IRS 
about whether or not the student’s attendance is as claimed, it 
would be a great simplification not to have to be the primary data 
gatherer for all enrolled students.  The current situation is 
analogous to requiring day care centers to have to provide 
information on which parents could qualify for the childcare tax 
credit.  This is also a specific question as to what extent a 
university should serve as an agent of the federal government in 
ensuring compliance with federal regulations.  

47 IPEDS -  
Reporting  

 Require separate reporting of traditional full-
time residential day undergraduate programs 
and those that service part-time, non-
traditional students.  

The current reporting requirements requires the blurring of very 
distinct programs and defeats the purpose of gathering the data in 
such a manner that it is easily comparable among schools.  

 

48 Adverse Credit:  
682.201 
(b)(1)(vii)(C) 
(2) 

 Eliminate the reference to “bankruptcy 
discharge” in the definition of “adverse 
credit” for PLUS loan eligibility, and/or 
revise ED DCL guidance regarding adverse 
credit so that ED policy does not conflict 
with provisions of the U.S. Bankruptcy 
Code.  
 
682.201(b)(1)(vii)(C)(2) The applicant has 
been the subject of a default determination, 
bankruptcy discharge, foreclosure, 
repossession, tax lien, wage garnishment, or 
write-off of a Title IV debt, during the five 
years preceding the date of the credit 

Current ED policy regarding the determination of “adverse 
credit” when determining the eligibility of a PLUS loan applicant 
may be in violation of the anti-discrimination provisions of the 
U.S. Bankruptcy Code.  
 
Further, it has been recommended that a similar change should 
be made in 682.410(b)(2) to delete "...the guaranty agency shall 
charge a borrower an amount equal to reasonable costs incurred 
by the agency in collecting a loan on which the agency has paid a 
default or bankruptcy claim. ...". Both of these provisions appear 
to violate the non-discrimination clause of the bankruptcy code 
and the bankruptcy references could easily be deleted to bring the 
regulations in conformance with the code. 

 

49 Student 
Eligibility 
 
Selective Service 
Requirements, 

484(n), 484(r), 
and 487(a)(23) 

Eliminate these requirements. 
 
At the very least, requirements should be 
simplified.  
 

There are regulations and statutory requirements that have no 
bearing on a student’s propensity for educational success.  These 
regulations add complexity to the student aid application and 
process without providing any significant social benefit.   
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drug offenses & 
voter 
registration  
 
668.37 & 668.40 
 

Of the 10.5 million FAFSA applicants, roughly 11,000 have been 
found ineligible for student aid (one-tenth of one percent) based 
on the “drug question.”   
 
 

50 “Motor Voter” 
requirements 

487 (a) Allow for the electronic distribution of 
information regarding voter registration.  
Amend the statute as follows: 
 
“An institution shall be considered to have 
complied with 23(A) of this part if it has 
electronically mailed to each student 
enrolled in a degree or certificate program 
and physically in attendance at the 
institution, within 60 days prior to the 
deadline for registering to vote, an Internet 
address that contains the most recent version 
of the Federal Election Commission’s 
National Motor Voter Registration Form in 
states where the National Mail Voter 
Registration Form is accepted, or a state 
voter registration form in states not using the 
National Mail Voter Registration Form. “ 
 
 

There is concern that electronic communication of a form or 
providing the Internet address to obtain a form would not meet 
the goal of the current statute.  Congress should add a provision 
to the legislative language so that institutions will have clear 
direction as to the acceptable methods of distributing voter 
registration information/material to each student.  

 

51 Consolidation: 
Parity with DL 
& FFELP 
Consolidation 
682.201 
682.210 
682.216 
682.402 

 Revise current FFELP and/or DL law and 
regulations to provide all borrowers with 
equal benefits. 
 
 
 
 
 
 
 
 
 

Borrowers who obtain consolidation loans in either the DL or 
FFEL programs should have the same borrower benefits 
regardless of which loan program they select.  Under current 
rules, DL and FFELP borrowers have different benefits.   For 
example, under current DL rules:   
1) if PLUS loans are consolidated and the student dies, the 

parent can have the underlying PLUS loans that were 
borrowed for that student, discharged;  

2) spousal consolidated loans can have underlying loans 
discharged based on false certification, unpaid refunds or 
closed school;  

3) a borrower retains all previous deferment eligibility even if 
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Provide full parity between the two 
programs and eliminate the Consolidation 
Loan Rebate Fee of 1.05% for FFELP 
lenders. 

all of the borrower's loans are paid in full by consolidation; 
and 

4) a borrower is allowed to consolidate loans during the in-
school period. 

 
Program parity. 

52 Consolidation: 
Disability 
Discharge on 
Consolidation 
Loans 
682.402(c)(1) 
(ii) and (iv) 

 Revise the regulations to allow for a partial 
discharge of a consolidation loan in the case 
of a borrower's total and permanent 
disability. 

Consistency of benefit for borrowers eligible for discharge: 
Currently, regulations provide for the discharge of a loan due to a 
closed school or false certification circumstance, even if that loan 
has subsequently been consolidated along with other loans which 
are not similarly eligible for this type of discharge.  However, for 
the case of a total and permanent disability discharge, the 
regulations preclude the discharge of the loan unless all of the 
underlying loans are also eligible for the discharge. This situation 
is particularly onerous for the disabled borrower, and serves to 
punish the individual who would have received the benefit of this 
discharge on the applicable loan(s) had they simply not been 
consolidated. 

 

53 Forbearance: 
Simplification 
682.211 
 
 

 Recommend the elimination of the 
regulatory language "agreed in writing" for 
all forbearance types except those mandated 
by statutory requirements. Specifically, 
revise paragraphs 682.211(b) and (c) as 
follows: 
  (b) A lender may grant forbearance if  

– 
  (1) the lender and the borrower or 

endorser agree in writing to the terms of 
the forbearance, and the lender provides 
confirmation of the terms of the 
forbearance; 

  (2) in the case of forbearance granted 
under paragraphs (h)(1), (h)(2)(i), or 
(h)(2)(ii)(A) of this section, the lender 
and the borrower or endorser agree in 
writing to the terms of the forbearance; 

The FFELP community continues to advocate further 
simplification and flexibility in the forbearance process. We 
recommend the elimination of regulatory language requiring the 
borrower or endorser to “agree in writing” to the terms of the 
forbearance. The use of electronic communications has seen a 
marked increase. By permitting borrowers to request forbearance 
through convenient methods and to receive notification of the 
forbearance terms, both the Department of Education and the 
FFELP community can quickly react to a borrower's personal or 
financial circumstances by granting forbearance in a more 
efficient manner. 
 
In addition, the statute only requires a written agreement for 
specific types of mandatory forbearance.  For those discretionary 
and administrative forbearance provisions described in statute, no 
similar requirement for a written agreement exists.  Regulations 
should limit the requirement for a written agreement to only 
those circumstances described by statute. 
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or, 
  (3) in the case of forbearance of 

interest during a period of deferment, if 
the lender informs the borrower at the 
time the deferment is granted that 
interest payments are to be forborne. 

  (c) A lender may grant forbearance 
for a period of up to one year at a time if 
both the borrower or endorser and an 
authorized official of the lender agree in 
writing to the terms of the forbearance.  

 

54 Administrative: 
Copies of 
Promissory 
Notes:  
682.402(g)(1)(i) 

 Provide explicit clarification that a true and 
exact copy of a promissory note is 
acceptable for claim payment purposes for 
all claim types. 
 
Section 682.402(g)(1)(i) should be revised to 
read: 
"(i) The original or true and exact copy of 
the promissory note” and delete  “certified 
by the lender as true and exact”  

Current Master Promissory Note guidance provides for the use of 
copies.  For consistency, ED should provide guidance that allows 
for the use of true and exact promissory note copies for all loan 
types, all versions of promissory notes, and all claim types. 
 
Only a partial change to correct these inconsistencies was 
included in the 6/29/01 Technical Corrections (TC) regulations 
package ("accurate" was changed to "exact"). The FFEL 
community proposal for 1999 TC also asked for the deletion of 
the phrase requiring certification by the lender, in order to make 
the regulations consistent. 
 

 

55 Guaranty 
Agency Issues: 
 
Default 
Aversion Fee – 
Rehabilitated & 
Repurchased 
Loans: 
682.404(k) 

 Revise current regulations to promulgate 
agreement reached with U.S. Department of 
Education providing for the collection of the 
default aversion fee (DAF) by guarantors in 
the case of a rehabilitated or repurchased  
loan (i.e., anything that negates that default). 
 
ED guidance was recently received on this 
issue, however, that clarification only 
partially resolved the issue nor did it reflect 
the agreement reached in negotiated 
rulemaking. 

When a guarantor is able to successfully rehabilitate a defaulted 
loan or it is repurchased by a lender, the guarantor should be able 
to reverse the original return of the DAF.  This was agreed to 
during negotiated rulemaking.  

 

56 Guaranty 
Agency Issues:  
 

 In Sec. 682.409(a), renumber paragraphs (2) 
and (3) as (3) and (4), respectively.  Insert a 
new paragraph (2) to read as follows: 

A judgment in a student loan lawsuit is a finding by the court that 
the guaranty agency is entitled to principal, interest, collection 
fees and attorneys fees that are asked for in the complaint. This 
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Mandatory 
Assignment on 
loans with a 
judgment: 
682.409 
(a)(1)(iv) 

 
682.409 Mandatory aAssignment by 
guaranty agencies of defaulted loans to 
the Secretary 
(a)(1) ****  
(2) In the case of a loan on which a judgment 
has been entered against the borrower, an 
agency may assign the loan if it meets the 
criteria described in paragraphs (a)(1)(i) 
through (iii) of this section. 
* * * 
 

should have no bearing on the assignment of that loan to the U.S. 
Department of Education.  The ultimate goal is collection of the 
debt.  Therefore, guaranty agencies should be permitted to assign 
a loan, judgment or not, as another effective collection tool.   

57 Guaranty 
Agency Issues: 
 
Reinsurance:  
682.412 
Ineligible 
borrowers 

 Clarify that ineligible borrower claims are 
considered “special claims” and are 100% 
reinsured. 
 
Add a new section to 682.404(a)(1)(iii) as 
follows: 
 
(E) For loans on which a borrower failed to 
establish eligibility as described in 682.412. 
 

With the implementation of  “Form 2000” the Department 
changed the instructions for guaranty agency billing and reduced 
the reinsurance of ineligible borrower claims from 100% to 98%. 
Previous longstanding guidance from the Department provided 
for 100% reinsurance on these claims. Lenders and guarantors 
are now subject to risk sharing on ineligible claims, even though 
they have no opportunity to prevent the claim filing.   
 
682.412 states that lenders are to “treat the loan as in default” for 
purposes of filing a claim; however, ineligible claims are not 
treated as defaults for any other purposes. Claims are not 
reviewed as defaults: there are no collection activities except the 
issuance of a single final demand letter; there is no opportunity, 
except payment in full, to prevent the filing of the claim with the 
guarantor; and, no deferment or forbearance options are 
available. The purpose of reduced insurance/reinsurance is to 
encourage active default aversion activities. Because there is no 
opportunity for default aversion activities, reduced 
insurance/reinsurance is inappropriate for this claim type. Also, 
consolidation and rehabilitation are not options for borrowers 
with claims paid due to ineligibility. 
 
 

 

58 Guaranty 
Agency Issues: 
 

 Delete 48-hour requirement in the 
regulations and withdraw DCL G-00-328. 
 

After regulations on this topic were agreed upon during 
negotiated rulemaking, this provision, which was never 
discussed, was inserted into the regulations between the NPRM 
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48-Hour Rule: 
682.419(b)(6) 
and DCL G-00-
328 

Revise §682.419(b)(6) as follows: 
 
(6) All funds received by the guaranty 
agency from any source on FFEL Program 
loans on which a claim has been paid, within 
48 hours of promptly upon receipt of those 
funds, minus the portion the agency is 
authorized to deposit in its Operating Fund; 

and Final Rule publications without consultation with the FFELP 
community.  The imposed rule requires a guaranty agency to 
deposit into its Federal Fund all funds received (minus any 
portion the agency is authorized to deposit into its Operating 
Fund) on loans for which claims have been paid within 48-hours 
of receipt of those funds by the guaranty agency or its agent.  The 
48-hour period is too brief to be practical in situations where an 
agent is receiving payments from defaulted borrowers, then 
remitting those payments to the guaranty agency.  

59 Guaranty 
Agency Issues: 
 
Usage Fees 
682.420 

 Strike Department interpretation (depending 
on final guidance issued) 
 

The Department is about to issue guidance on this regulation that 
could unreasonably penalize those GAs who, prior to the new 
GA financial model being established, used Federal Funds for 
assets that are still in use. This is a situation of the Department 
imposing onerous and unexpected terms of repayment (or usage 
fee), long after the permitted “borrowing”. 
There are also two problems with the regulation itself, however 
reasonable interpretation could lessen the unintended harm 
created by the regulation.   

 

60 Lender Issues: 
 
Due Diligence:  
682.411 

 Review the lender due diligence regulations 
in their entirety to establish performance-
based due diligence standards. 

Lender due diligence regulations need to be reviewed and 
simplified.  Lenders currently follow prescribed due diligence 
requirements that involve sending letters, making phone calls and 
skip tracing accounts specifically as outlined in regulations.  In 
addition to monitoring to ensure that these activities occur 
during specified time frames, regulations also require lenders to 
ensure that a 45-day gap does not occur between any of the 
activities. Requiring lenders to adhere to two sets of due 
diligence criteria and participate in risk-sharing as well is 
burdensome and unnecessary, particularly when the effectiveness 
of these techniques in actual collection of the loan has not been 
established. An intensive effort to examine the current lender due 
diligence regulations for change should occur, but in the 
meantime elimination of the 45-day gap requirement would 
provide immediate relief of an unnecessary burden. 

 

61 Lender Issues: 
 
Skip Tracing 
Activities:  
682.411 (h) & 

 Eliminate requirement that a lender contact 
certain non-specific parties that are 
identified in the borrower's loan file during 
address and phone skip tracing activities.  
Amend regulations to read as follows: 

The prescriptive nature of the current skip tracing regulations 
require the lender to contact entities that can provide very little, if 
any, useful information in locating the borrower.  These 
"entities" or "individuals" are not good sources of information.  
The information they have obtained from contacts with the 
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682.411 
(m)(1)(iii) 

 
(h)(1) Unless the letter specified under 
paragraph (f) of this section has already been 
sent, within 10 days of its receipt of 
information indicating that it does not know 
the borrower's current address, the lender 
must begin to diligently attempt to locate the 
borrower through the use of effective 
commercial techniques.  These efforts must 
include, but are not limited to, sending a 
letter to or making a diligent effort to contact 
each endorser, relative, and reference, 
individual, and entity, identified in the 
borrower's loan file., including the schools 
the student attended. 
 
(m)(1)(iii) An unsuccessful effort to 
ascertain the correct telephone number of a 
borrower, including, but not limited to, a 
directory assistance inquiry as to the 
borrower's telephone number, and sending a 
letter to or making a diligent effort to contact 
each reference, and relative, and individual 
identified in the most recent loan application 
or most recent school certification for that 
borrower held by the lender.  The lender 
may contact a school official other than the 
financial aid administrator who reasonably 
may be expected to know the borrower's 
address or telephone number. 

student is typically always older than information the current 
lender has.  Schools have minimal routine information available 
on the parents' address and phone numbers for PLUS loans.  In 
addition, the current regulatory language requiring the use of 
"effective skip tracing techniques" provides appropriate guidance 
and protection of the federal fiscal interest. 

62 Cure 
Procedures for 
Lenders and 
Guarantors  
 
Insurance/ 
Reinsurance: 
Appendix D, 

 1. Do not limit cure procedures to the 
requirement that a borrower must sign a new 
repayment obligation or make a full payment 
to reinstate the loan guarantee. As long as 
the lender/servicer has located the borrower, 
allow the lender to establish a new first 
payment due date and re-perform the 270 
days of collection due diligence.  This would 

1. The current regulations are too onerous and severe.  They over 
penalize the lender for errors.  They put the lender at the 
borrower's mercy despite the fact that the debt is legally 
enforceable. The lender’s ‘penalty’ is the uninsurability of the 
interest that accrued during the period of time the loan(s) was out 
of guarantee. 
 
2. When the borrower makes a payment, it is obvious that the 
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section 
D(I)(E)(2) 

be similar to the "locate cure" except that the 
lender would be re-performing all collection 
activities. 
 
2. Retain the current provision that allows 
the receipt of one full payment to achieve a 
cure, thus reinstating a loan’s eligibility for 
insurance and reinsurance.  However, 
remove the current requirement that the 
lender bring a borrower to a current status 
upon receipt of such curing payment.  
Instead, allow the lender to apply the 
payment to the borrower’s outstanding 
delinquency that exists on his/her repayment 
schedule 
 
 
 
 
 
 
 
 
 
 
3. Remove the 3-year restriction for 
accomplishing a cure.  
 
 
 
 
 
 
 
 
 
 
 

servicing violations incurred by the lender have not caused the 
borrower any harm or confusion related to his/her responsibility 
for repayment.  When a borrower is delinquent and makes a late 
payment (as would be likely in this case), applying the payment 
to the due date on the lender’s records results in the same 
treatment for all borrowers who make late payments, regardless 
of the status of the lender’s eligibility for insurance.  All 
borrowers have the same opportunity for forbearance/deferment 
options meant to remove delinquency and accommodate a 
borrower’s ability to repay; there is no reason to treat the 
borrowers who make a payment on a delinquent, uninsured loan 
any differently.  
 
3. The three-year limit is arbitrary.  As long as the Promissory 
Note is legally enforceable, insurance and reinsurance should be 
available upon the implementation of a cure. Furthermore, the 
cost to ED and to the taxpayer is not increased with the 
elimination of the 3-year restriction since the interest accrued 
during all periods of lost guarantee is never paid in a subsequent 
claim.  
 
ED’s current method for determining borrower eligibility for a 
new loan is inconsistent and flawed because it is tied to the loan 
status applicable to the lender’s eligibility for insurance, rather 
than to the borrower’s default status. 
 
4. Currently, in the NSLDS code instructions, for cases where the 
loan is temporarily uninsured (or permanently uninsured) 
because of due diligence violations and no default claim was 
requested by the lender (i.e., the lender discovered the lost 
guarantee prior to filing a default claim), the borrower is 
considered to be eligible for new loans.  This is exactly opposite 
the NSLDS treatment of cases where the loan is either 
temporarily or permanently uninsured and a default claim was 
requested by the lender (in these cases, the borrower is 
considered ineligible for further loans).  The NSLDS approach 
should be to capture both the “out-of-guarantee” status of the 
loan (if that is important to ED), and the information that a 
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4. In addition, alter current NSLDS codes to 
reflect the borrower's ineligibility to receive 
a new loan in every case where a default has 
occurred, regardless of whether or not a 
claim was presented by the lender. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
5. Allow guarantors to pay claims if  the 
borrower has died, become totally and 
permanently disabled, or filed for 
bankruptcy, regardless of whether or not the 
loan is out of guarantee (subject to interest 
penalties). 

borrower is in default.  In no case where the borrower is in 
default on a loan should the borrower be eligible to receive more 
federally insured student loans (regardless of the insurability of 
the prior loan).  A better NSLDS approach would be to keep the 
loan status as “open” as long as the lender is actively pursuing a 
cure (i.e., the loan has not been written off as uncollectable), 
thereby insuring the integrity of the borrower’s ineligible status. 
 
5. Since the lender can no longer attempt to collect the loan from 
the borrower, the original guarantee should be honored.  Interest 
that has accrued since the earliest violation date would not be 
paid, which both penalizes the lender for the servicing violations 
and removes costs associated with servicing violations from  
ED’s reinsurance liability. 
 
6. A lender should have the option of waiving interest as a 
customer service if a servicing error has occurred. This waiver of 
interest, offered as an incentive for the borrower to resume active 
repayment, does not result in any more financial liability to the 
Department and the taxpayer than exists as a simple outcome of 
the issuance of the original guarantee (the lender is still 
‘penalized’ that interest since it is written off, and the 
Department will never be asked to reinsure it).  In fact, as a 
matter of everyday business interactions, defaulted borrowers are 
offered compromise options that result in the waiver of monies 
owed, in an effort to recover the majority of the debt.  This same 
option should be allowed between the lenders and their 
borrowers without any restrictions imposed by the Department.  
To provide some background on the Department’s objections, 
ED has stated there is “no basis for treating such a waiver of 
interest differently from situations in which the lender pays the 
borrower to cure the loan or makes the curing payment for the 
borrower;” We disagree with this statement, and contends that 
there is a significant difference between the lender using its own 
funds to pay a borrower (or make a payment on his/her behalf), 
and the lender working with the borrower to come to agreeable 
repayment terms with the intention of the borrower resuming 
active and full repayment of the loan. 
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6. Lenders should be allowed to waive 
unpaid accrued interest that is not insured in 
their efforts to cure a loss of guarantee and 
restore the borrower to an active repayment 
status. 
 

 

63 General 
Provisions 
 
Definitions of 
eligible student 

 Modify the definitions for full-time and part-
time students in the General Provisions 
regulations, as well as revise specific award 
rules in regulations governing individual 
programs such as Pell Grants to recognize 
the increasing use of modular courses and 
other forms of student-centered education 
programs. 
 

Current regulations have simply ignored the revolution that is 
occurring in moving toward student-centered education 
throughout the entire higher educational system.  Increasingly, 
research is showing that the educational process is enhanced and 
performance increased by better gearing the instruction to the 
students and providing them more opportunities to interact in the 
educational process.  Private career colleges are among those that 
have been at the forefront of the current revolution through such 
innovations as technology-mediated instruction, modular course 
design and hands-on experience.  However, the current 
regulations continue to assume the same educational models that 
were used in the days of industrial schools and drafty old lecture 
halls.   
 
The basic assumptions inherent in the current regulations have a 
significant impact on a student’s eligibility for Federal student 
aid.  For example, the regulations require that a student be 
enrolled at least halftime in order to be eligible to receive loan 
assistance.  However, the assumption is that the student is 
enrolled in the same courses throughout the payment period.  
Increasingly, while a student may take 12 semester hours during 
the first half of an academic year, those courses may occur in the 
form of a three-credit module for the first 4 weeks, followed by 2 
three-credit courses, and ending with a one-credit and two-credit 
module taken simultaneously.   
 

 

64 Incentive 487(a)(20) Amend the HEA to clarify that the Institutions of higher education utilize revenue-sharing contracts  
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Compensation  
668.14 
 
 
 

prohibition on incentive compensation does 
not extend to revenue-sharing agreements 
between institutions and third-party service 
providers that have no decision-making 
authority for admissions or financial aid 
awards. 
 
Exempt full time, salaried staff members 
from the provisions.   
 

for a wide variety of services from third-party contractors.  Even 
where such contracts include payments based on student 
enrollments or student population, the third-party contractor 
often has no control over admissions decisions or the awarding of 
financial aid.  In such agreements, the actual scope of the 
contractor’s functions and obligations in any given academic 
year might depend in substantial part upon how many students 
enroll for that year.  Revenue-sharing contracts therefore permit 
the institution and the third-party vendor the ability to allocate 
funds in a manner that compensates the vendor on a basis 
roughly parallel to the scope and quantity of the required 
services. The current HEA provision, as interpreted by the 
Department of Education, unnecessarily restricts such equitable 
arrangements. 
 

65 12-Hour Rule  
 
668.2(b)(2)(ii) 
(B) 

 Repeal the 12-Hour Rule by statutorily 
defining “week of instruction” for all 
educational programs as “a week in which a 
least one day of instruction, examination, or 
preparation for examination occurs.” 
 
 
 
 
 
 
 
 
Review and modify those rules impeding 
distance education, including the 12-hour 
rule. 
 

We strongly agree with the reports of the Web-Based Education 
Commission and the Distance Learning Demonstration Program 
that the 12-Hour Rule impedes institutions from offering many 
high-quality, non-traditional educational programs.  There is 
simply no meaningful way to measure 12 hours of instruction for 
innovative curricula that combine both what traditionally might 
be considered instruction and out-of-class work, so there is no 
distinction between instructional time and “home work.”  We 
also believe that measuring “seat time” rather than educational 
outcomes is a misguided regulatory approach.  Moreover, the 
accrediting bodies and state licensing authorities are best 
equipped, in our opinion, to measure educational outcomes 
 
 
 

 

66 50 % rule: 
 
600.7 

484 (k) Eliminate the requirement that more than 
50% of an institution’s student may not be 
enrolled telecommunication courses 

  

67 Financial 
Responsibility 
 

102(b)(1)(F) Reinstate an institution’s ability to count 
SEOG/Perkins matching funds as non-Title 
IV revenue. 

During debate of the 1998 reauthorization of the Higher 
Education Act, House and Senate conferees agreed that the 
definition of “revenue” used to determine a proprietary 
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90-10 Rule  
 
600.5 

 
Reinstate an institution’s ability to count 
legitimate institutional scholarships, based 
on merit, as non-Title IV revenue. 
 
Clarify that an institution may count money 
set-aside by a student (and his or her family) 
for educational costs before any Title IV 
funds when determining the institution’s 
eligibility. 
 

institution’s eligibility under the 85-15 Rule should not be 
changed.  Instead, the conferees agreed to change the percentage 
used to determine proprietary institutions’ eligibility from no 
more than 85% of a proprietary institution’s revenue coming 
from Title IV federal grants and loans, to no more than 90% of 
such revenue derived from Title IV. 
 
Under pressure from the Office of the Inspector General (OIG), 
the Department of Education disregarded the clear intent of 
Congress and significantly modified the definitions used to 
define revenue and calculate an institution’s eligibility.  
 
At the heart of the issue were three forms of non-Title IV funds 
that the OIG stated should not be included at all in the calculation 
because they did not represent “in-flows” of cash under 
traditional cash-based accounting.  Under this reasoning, 
institutional scholarships, which take the form of tuition waivers, 
are not counted, even if the beneficiaries of such scholarships are 
chosen by an outside entity independent of the institution. 
 
After failing to reach consensus with the higher education 
community during negotiated rulemaking, the Department 
published final regulations in October 1999 significantly revising 
the definitions of revenue to incorporate the OIG’s new 
interpretation. 

68 Financial 
Responsibility 
 
Intangible 
Assets 
 
668.171 

 The Department’s financial responsibility 
regulations should be modified to harmonize 
its treatment of changes of ownership with 
its monitoring of institutions. The composite 
score analysis should be applied to changes 
of ownership and pro forma financial 
statements should be required rather than the 
“same day” balance sheet. Only historic 
goodwill should be used in determining the 
ratios and calculating the composite score; 
additional goodwill booked as a 
consequence of the acquisition would not be 
deducted. After the acquisition, this 

The higher education community and the Department of 
Education have gained almost three years of experience in 
applying the financial responsibility regulations adopted in 
November 1997 (34 C.F.R. §668.171 et seq.). While the 
regulations have been an improvement over the requirements 
previously used to measure financial responsibility, it has 
become evident that they pose an impediment to acquisitions of 
institutions that could benefit from the added financial strength 
and management expertise that acquisitions could provide. 
  
Under the regulations, goodwill is excluded from the ratios used 
to calculate the composite score that measures an institution’s 
financial responsibility. This exclusion is based on the 
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additional goodwill would be recognized on 
a gradual basis over a five-year period. This 
treatment of goodwill would be conditioned 
on the acquirer being creditworthy at the 
time of the acquisition as measured by the 
strength factors for its primary reserve and 
equity ratios. 
 

Department’s conclusion that goodwill and other intangible 
assets generally are not readily available to meet institutional 
obligations. When an institution is acquired, however, a 
significant part of the purchase price is typically attributable to 
goodwill. The acquirer bears the cost of the goodwill in the 
acquisition as well as the associated transactional and transitional 
costs. Although the Department does not evaluate the change of 
ownership itself by using the composite score analysis, the effect 
of the acquisition – the subtraction of the substantial amount of 
goodwill that has been booked – could well be to cause the 
institution or its parent company to fail the composite score test 
when the required annual audited financial statements are next 
filed, even if the institution and parent were profitable. As an 
example, two companies could have composite scores of 3.00 
and 1.92, but after a merger could have a composite score of 
0.20, well below the required score of 1.5.  This would 
necessitate the posting of a letter of credit that would likely be 
equal to 50% of the previous year’s Title IV revenues.  Faced 
with such a prospect, the acquirer would forgo the acquisition. 
 

69 International 
Students – 
reporting 
Requirements  

  Any president or chancellor of a campus with relatively large 
numbers of international students will agree with the strong 
criticism of the proposal to make the colleges and universities 
collectors of fees from those students.  Imposing this burden 
irritates a relationship that serves this country very well.  After 
all, higher education ranks as one of our very best exports, for 
any number of reasons. 
 

 

70 General 
Department of 
ED issues 

 Ensure that the Department of Education 
upgrade their services and the skills of their 
employees.   

There are questions as to the quality of the service provided to 
assist students, their families, and the colleges and universities by 
the Department.  For example, the people who staff the federal 
answer line (1-800-4FedAid) frequently provide inaccurate and 
misleading information to callers, thus imposing an additional 
burden on the campuses to resolve the resultant problems.  Then, 
too, parents need to have access to the required “pin numbers” 
much earlier in the process than currently occurs. 

 

71 General 
Department Of 

 Upgrade and simplify Web sites. It would be helpful if the Department of Education (DOE) 
revised their web site to make it easier to follow and include in 
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ED Issues: 
 
Web Site  

their web site the policies for various programs as well as the 
significance of award type.  For example, Foreign Language and 
Area Studies (FLAS) programs have more restrictive policies 
than what is covered in title 34 CFR; Formula type awards do not 
have automatic carryover but discretionary type awards do 
according to a DOE Program Contact.  This information is not 
readily available for all users.   
 
FLAS programs do not allow health and dental insurance for the 
fellows.  Some Universities require this insurance for the fellows.   
Schools have to absorb those costs as well as complete additional 
accounting entries to our accounting system.  Facilities and 
Administrative costs are also not allowed which makes it even 
more costly to complete these programs. 
 
Award notices provide very little information.  It does not 
include information regarding whether expanded authorities are 
given.   

72 Department of 
ED Issues: 
 
Judicial Review 

432(a)(2) Amend Section 432(a)(2) of the Higher 
Education Act to permit institutions to obtain 
timely court review of agency actions which 
may adversely impact them. 

The Department of Education has in recent years used a 
provision in the Higher Education Act to persuade some federal 
courts to deny educational institutions their day in court.  The 
law should be clarified to ensure that unlawful or arbitrary and 
capricious actions of the Department are subject to the same 
judicial checks and balances as are applicable to other federal 
regulatory agencies. 
  
Adverse actions of the Department of Education can be fatal to 
small and mid-sized educational institutions, can have serious 
adverse economic consequences for institutions of all sizes, can 
cause the stock in publicly-traded institutions to plummet, and 
can disrupt the education of thousands of students. 

 
Some courts have held in the last several years that a provision in 
the Higher Education Act denies the courts the power to issue 
injunctions to stop or postpone the effect of wrongful agency 
actions.  The provision was part of the initial passage of the HEA 
in 1965, and apparently was intended to bar the attachment of 
agency funds.  Until recently, the provision had not been 
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interpreted as barring injunctions against Department actions. 
 
Effective court review of Department actions is particularly 
important because the Department can end an institution’s 
participation in the federal student assistance programs without 
an on-the-record hearing or any impartial third-party review of 
its actions.  It can take across-the-board positions or 
interpretations that threaten or actually cause enormous monetary 
damage to institutions and their shareholders.  Even in the best of 
circumstances, the Department can make mistakes or can 
interpret the law incorrectly.  In the absence of a court’s ability to 
enjoin adverse action pending final resolution, all institutions of 
higher education are at risk of irreparable harm with no prior 
recourse to the courts. 
 

73 General 
Institutional 
Questions  

 Provide Clarity  While we all agree with the purpose of the Americans with 
Disabilities Act and other related regulations, I think we also 
believe strongly in the need for clarity about who or which 
agency has the responsibility to pay when a deficiency has 
surfaced.  Leaving the issue unclear does a disservice to the 
affected students and also appears to impose the burden by 
default on the institutions.  We urge clarity about such critical 
details. 
 

 

74 Campus 
Administrative 
Issues:   
 
Campus Crime 
Reporting –  
 
668.46 

485 (f)  The statue and regulations should be 
rewritten with an emphasis on clear, 
unambiguous requirements and simplified 
reporting mechanisms.  The goal should be a 
law that provides students and the public 
with solid, accurate information about 
reports of campus crime without the 
complexity and confusion that makes 
compliance with the existing law so difficult.  
It should be written in simple English as 
well.   
 
 
Other suggestions: 

The law imposes significant financial costs on institutions and 
yields data that is often too difficult for students and the campus 
community to interpret in a meaningful way.  The reporting 
process is a problem as well.  Currently, the crime statistics 
report to the Department is broken down into 180 cells on a web-
based reporting matrix.  An additional 600 cells are needed to 
report incidents of hate crimes.   The law also requires the 
reporting of potential crimes.  There are the definitional issues as 
well, including what is a campus. 
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• Simplify definitions 
• Limit who is “campus authority” 
• ED should provide more guidance 
• Simplify reporting mechanisms 
• Publish all campus stats 

75 Equity in 
Athletics 
Disclosure Act 
(EADA) 
Reporting 
 
668.47, 668.41(g) 
and 668.23 

485(g) The time period for the preparation of 
EADA disclosures and reporting to ED (34 
CFR 668.41(g)) should be changed to 
correspond to the time period allowed for the 
submission of audited financial statements 
(34 CFR 668.23). 
 

Coeducational colleges and universities that have intercollegiate 
athletics programs are required under the Equity in Athletics 
Disclosure Act (EADA) to prepare reports on participation and 
institutional financial support for athletics. The department has 
imposed an October 15 deadline for disclosure of the report for 
the immediately preceding year. By statute, the institutions are 
then required to submit those reports to the department 15 days 
later. This deadline can force institutions to disclose and report 
financial data in their EADA reports that is inconsistent with 
their final audited financial statements. The deadline should 
be changed to allow institutions to prepare their EADA report 
using final audited financial data. 
 

 

76 Teacher Report 
Cards: 
 

207(f) • The law should be changed to require 
states to publish in their state report  
supplementary information provided 
by an institution 

• Amend the word “sent” in the law to 
include the option of electronic 
dissemination of information  

• ED should convene a negotiated 
rulemaking process to improve the 
implementation of Title II  

• The quartile system established by ED 
to meet the statutory requirement for 
“rankings” should be abandoned 

• ED should not require pass rates that 
are not stipulated in the legislation, 
and should negotiate with the 
community about the methodology to 
be used in calculating institutional 
pass rates. 

Implementation of the Title II report cards showing the pass 
rates on state teacher licensure examinations has proven to be 
far more difficult, complex, and costly to implement than 
anticipated.  We recognize and understand the interest in 
ensuring that teacher preparation programs are operating 
effectively. Nonetheless, we do not believe that inaccurate and 
incomplete information is in the interest of students, 
institutions, or the public. To minimize the inaccurate 
impressions that may result from the publication of the 
required reports, and to reduce unnecessary burden on 
institutions, we recommend that changes be made in both the 
statute and the guidelines implementing this mandate. 
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• The institutional timeline for 
disclosing and reporting data 
established by ED must be revisited 

77 Institutional 
Audits:  
 
Requirements 
for Foreign 
Schools:   
 
668.15(h) and 
668.23(d)(3) 

498(g)(3) The statute should be revised to allow ED 
greater flexibility in determining that another 
country’s accounting standards and 
governmental oversight of nonprofit and 
public institutions participating in FFELP 
are sufficient to protect U.S. interests. 
 

The HEA allows ED to promulgate recertification requirements 
for foreign institutions that received less than $500,000 from the 
FFEL program, but does not allow any flexibility in setting audit 
requirements for foreign institutions that receive more than 
$500,000. This means that foreign institutions are required to 
submit financial statements that conform with the Generally 
Accepted Government Audit Standards (GAGAS). This can 
be very expensive. We believe it makes little sense to require the 
University of London to reaudit itself to meet ED’s regulatory 
mandate. Nonprofit and public institutions subject to government 
oversight in their own countries should not be subject to these 
additional expenses if ED determines that their accounting 
standards are comparable to U.S. standards. 
 

 

78 Institutional 
Audits 

 Reduce the required Financial Aid Audit to 
once every two years for schools found to be 
in full compliance 

It is too much to ask institutions to expend time and resources to 
audit their programs on an annual basis.  Instead, audits can be 
conducted on a biennial basis with equal control and efficiency.  
Costs for contracting external audit firms are high and are a 
financial hardship for growing institutions that have a 
demonstrated record of compliance.  It would be better to allow 
schools to spend saved money on other aspects that can directly 
benefit students.  Biennial audits are not a totally novel concept.  
At one time, audits were conducted biennially, and two fiscal 
years were reviewed during one audit.  Let us go back to that 
process.  It makes more sense for all parties, even for the 
government, for they will need to invest fewer resources into 
regulatory compliance.   

 

79 Institutional 
Issues –  
 
L, S and T 

 There should be a set of rules for the 
procedure, so that the institutions and their 
counsel know what to expect and prepare.  
The community has not been informed of the 
formal process for handling a request for 
reconsideration for review.  Rather, the 
Department seems to be making up the rules 

In recent months, the Department has begun terminating the 
provisional certification of institutions as a response to 
allegations of regulatory violations.  In such cases, the 
institutions do not have the due process protections that would be 
provided in an L, S & T action or an emergency action.  In fact, 
the opportunity for reconsideration of the Department’s action 
does not even meet basic standards of procedural fairness.  
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as it goes along. 
 
The designated departmental official should 
be independent of the initial deciding 
official, have some experience with the 
issues, and have some experience in making 
appeals decisions.  The hearing officers who 
hear the formal appeals of departmental 
actions could also handle these less formal 
requests for reconsideration. 
 
The designated departmental official should 
not be able to have what would amount to ex 
parte contact with OGC, OIG, or SFA 
officials who were involved in making the 
initial decision.  It is simply unacceptable to 
allow the very same officials who made the 
initial decision to argue their case with the 
designated departmental official and to 
provide responses to the issues raised by the 
institution in its request for reconsideration.  
Any communication by either party should 
be made available to the other. 
 

 
The loose procedural process makes it easy for the Department to 
close an institution by revoking its provisional certification.  
There is a concern that the Department will increasingly use this 
shortcut to avoid providing any real due process to institutions 
that are provisionally certified.  As institutions may be 
provisionally certified for a number of reasons which do not 
reflect on their level of compliance (for example, because of a 
change of ownership), it is critically important that there be at 
least a minimum level of procedural fairness upon which 
institutions can rely. 
 

80 Change of 
Ownership: 
600.21, 600.31, 
and 668.13 

498(e) and (h) Make the necessary statutory changes to 
clarify that the ownership provisions in the 
HEA do not apply to nonprofit public and 
private institutions. 
 

ED has insisted on applying provisions concerning change of 
institutional ownership to nonprofit institutions, despite clear 
expression of contrary congressional intent and the common 
understanding that nonprofit institutions do not have owners. 
S. 1882, the Higher Education Act Amendments of 1998, 
included several provisions to clarify that “ownership” refers to 
for-profit institutions. Regarding the provisions applying to 
individuals having “substantial control,” the Senate report stated: 
“It was and is the clear intent of Congress that these provisions 
apply to those who have an ownership interest in a school…. By 
definition, nonprofit institutions do not have owners….” 
Regarding the provisions that require institutions that have 
undergone a change of ownership to re-qualify for Title IV 
participation and permitting the Secretary to place such 
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institutions on provisional certification, the Senate report stated: 
“Both of these provisions also apply only to for-profit 
institutions….” 
 

81 Change of 
Ownership: 
 
668.13 

 Amend 34 CFR 668.13 to broaden the 
exception to the change of ownership 
provisions to include any change of 
ownership interest among family members 
or partners, or transactions which simply 
redistribute ownership shares among those 
who are already reported to have an 
ownership interest.   
 
Create an exemption when a change in 
structure does not create a true change in 
control of the institution.  These changes 
would refocus the provisions on the types of 
changes in control that are of concern and 
would be a more efficient use of Department 
resources.  These changes would also reduce 
an unnecessary burden on small family-
owned businesses. 
 

Under the Department’s regulations, a change in ownership and 
control occurs when a person or company obtains control over a 
college, including the sale or transfer of the controlling shares of 
stock, a merger or a division, and asset transfers.  Essentially, 
when these provisions are invoked, the institution is treated as a 
new institution applying for participation.  The institution must 
provide an audited financial statement, is provisionally certified 
for three years, and the “new owner” and staff are required to 
participate in the Department’s basic training program on student 
aid. 
 
The current regulations trigger the change of ownership 
provisions too frequently, and can create a significant expense 
and risk for the institution. The Department of Education 
dedicates a considerable amount of resources to reviewing 
changes of ownership that are not really the types of changes of 
control which should be of concern.  This is particularly true 
regarding changes of ownership interests among family members 
within family-owned businesses, between partners, or when 
parent and subsidiary companies are reorganized.  Many times 
these changes occur because of the illness of a parent or one of 
the partners, or as part of estate-planning efforts. 
 
Triggering the regulatory “change of ownership” provisions has 
significant costs and consequences.  The institution must incur 
the expenses for a “same day” balance sheet and audit, and is 
provisionally certified for a period of three years.  
 

 

82 GEAR UP: 
 
694.10 

404A-G ED should be instructed to strike Sec. 
694.10, and be prohibited from establishing 
packaging rules. 

The final GEAR UP regulations include a provision not 
anticipated by Congress — to make GEAR UP scholarships “last 
dollar.” This marked the first time that a major federal 
program departed from the long-standing policy of making 
federal aid “first dollar,” so as to empower needy students with 
the financial resources to go to college. The regulation is purely 
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the creation of ED officials. In looking for legal authority to 
impose this rule, the regulators have cited statutory language that 
program funds had to be used to “supplement and not supplant” 
existing early intervention programs. While this is common 
and appropriate language for programmatic funds, it was never 
anticipated that this rule would be used to sanction “last dollar” 
student aid packaging rules for a federal program — and the 
Congressional staff in both houses that drafted these provisions 
have confirmed that they never intended this interpretation. 
 
Not only is the last dollar provision a bad deal for needy 
students, it is a bad deal for the GEAR UP program as a whole. 
The regulation means that any college that accepts a GEAR 
UP scholarship is now open to a review of its entire financial aid 
packaging policies by federally authorized regulators. However 
well intentioned, these regulators will frequently not be in a 
position to understand the many factors that influenced the 
distribution of private student financial aid funds. A college 
accepting a student with a GEAR UP scholarship must also 
ensure that no outside charity — such as Kiwanis — reduces its 
aid to that student. 
 
Colleges have no such control, nor should they, over these 
independent charities. The provision also means that GEAR UP 
scholarship students will no longer be eligible for the host of 
private “last dollar” scholarships made available by community 
organizations and foundations. Moreover, the designated 
regulators for the program are inappropriate. Instead of following 
the traditional process of program compliance handled by federal 
employees, the ED took the unusual step of designating GEAR 
UP program operators as regulators. Under this scenario, 
if the state of California gives a GEAR UP student a scholarship, 
it would oversee the packaging policy at any school the GEAR 
UP student attended. So, if the University of Hawaii accepted a 
California GEAR UP scholarship student, Hawaii's aid packaging 
policy would be subject to review by the State of California. 
As a result of this ill-conceived policy, many colleges have been 
reluctant to apply for the program, a number of major higher 
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education associations will not support additional funding, and 
many states have requested and received waivers from the 
scholarship requirement—this final move leaves GEAR UP 
students with no scholarships at all. With early intervention and 
increased grant aid the two most essential ingredients needed to 
increase college participation rates, and with an explosion in the 
number of poor and minority students who will be college age in 
the next decade, the tragic consequences of this regulation cannot 
be overstated. 
 

83 Single 
Disbursement: 
 
682.604 (c)(10) 

428G (a)(3) Extend the provision now set to sunset on 
9/30/02 allowing schools with a cohort 
default rare for each of the three most recent 
fiscal years of less than 10 percent to 
disburse a loan in one installment if the loan 
is for a period not more than 1 semester, 1 
trimester, one quarter or four months  

This provision provides the school with flexibility, especially 
with students attending summer sessions and graduating mid-
year seniors, to disburse the proceeds of their loan in a single 
rather than multiple installments.  

 

84 30-day 
Disbursement 
delay: 
 
682.604(c)(5) 

428G(b)(1) Extend provision, scheduled to sunset on 
9/30/02, allowing an institution with a cohort 
default rate of less than 10 percent for the 
three most recent fiscal years to disburse a 
first time – first year borrower’s loan 
proceeds without waiting 30 days. 

This allows schools to give first-year, first-time borrowers access 
to their loan in order to purchase books and supplies, pay housing 
costs and meet other expenses.  Without extension of the 
provision, many students will face serious financial pressure at 
the start of their postsecondary education.   

 

85 Graduate 
Assistance in 
Areas of 
National Need 
(GAANN) and 
Javits….need 
analysis 
 
648.51(b) and 
650.42(a) 

701(a), 703(a), 
713(b)(5)(A), 
714(b) 

Eliminate the reference to Title IV need 
analysis in GAANN and Javits in the HEA, 
and return to pre-1998 law for meeting the 
need requirement of both programs.   

The federal need analysis requirement often causes lengthy 
delays in processing grant applications.  Thus, instead of yielding 
helpful distinctions among the applicant pool, the requisite 
utilization of the Title IV need analysis methodology creates 
massive amounts of paper work for students, institutions, and 
ED.  Comparable HEA graduate fellowship programs, such as 
the Title VI Foreign Language and Area Studies program, and 
similar training and fellowship programs at National Institutes of 
Health, National Science Foundation, and the Department of 
Defense, carry no such requirement.   

 

86 Ability to 
Benefit Testing 
Requirements  
 
668.32(e)(1) and 

 The retest requirement should be eliminated. The 2000-2001 Student Financial Aid Handbook, “Student 
Eligibility,” Subpart J of Part 668 — states, “A student who has 
taken an approved, independently administered test within the 
last 12 months may submit the official test-score notification to 
the school to demonstrate his or her ability to benefit. If the 
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(2) and subpart 
J of the FA 
handbook 

school accepts the results of a previously administered test, that 
school must obtain documentation showing that the test and its 
administration meet federal requirements. If a student withdraws 
from school before receiving SFA funds and then re-enrolls more 
than 12 months after taking the test, he or she must be re-tested, 
unless he or she now has a high school diploma or equivalent.” 
 
The requirement to retest a student’s ability to benefit adds 
unnecessary cost and burden to the student financial aid system. 
There is no reason to expect markedly different scores on 
subsequent ATB examinations. Major testing companies 
generally distribute test scores for five years after testing. No 
federal funds are provided for these examinations. It is unclear 
why ED has imposed this requirement. 
 

87 College Work 
Study: 
 
Child Care 
Definition 
 
 
 

441(c)(1) Classify childcare services provided to 
campus employees and students as 
community service. 
 

The Department maintains that on-campus child-care services 
serving these clients cannot be considered community service 
unless they are open to all members of the broader community. 
However, provision of child care services to employees and 
students not only benefits the FWS workers, but also facilitates 
community members becoming students and allows the 
institution to provide quality and affordable child care to the 
members of the community who happen to be its employees or 
students. 
 

 

88 Use of College 
Work Study 
Funds 

443(b)(2)(B) Clarify the conditions under which the 
Secretary may grant a waiver of the 
utilization of FWS funds for community 
service. 

Many institutions have a strong commitment to service and 
incorporate it into their institutional philosophy and program 
structure. These institutions often have difficulty meeting the 7% 
requirement to expend FWS funds on community service. This 
statutory change is suggested to permit the Secretary to recognize 
schools that have voluntarily undertaken substantial community 
service activities on their own initiative, and not because of 
government’s mandate.  In so doing, the Secretary could avoid 
penalizing these schools that are unable to meet the federal 
commitment because community service slots are not available 
for FWS eligible student workers in the community due to the 
school’s considerable other community service activities. 
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89 Need Analysis 472(2) Clarify that the allowable rental or purchase 
of a computer may occur before the start of 
an award year 

Such a rental or purchase may often occur prior to the start of the 
academic year for which the machine is to be used. This 
interpretation is unfair to parents who purchase a computer in 
June as a high school graduation gift in anticipation of a 
September college enrollment. 
 

 

90 Treatment of 
VA  Benefits 
 
673.5(c)(ix) 

480(b) Make the treatment consistent for Veterans 
Educational Benefits (e.g., Chapters 30, 31, 
32, and 35 of title 38 and Chapter 1606 of 
title 10 of the United States Code) whether 
they are treated as a resource in the 
determination of eligibility for campus-based 
aid, or whether they are excluded from 
eligibility determination. 
 

Veterans Educational Benefits listed above must be counted as a 
resource in the determination of eligibility for campus-based aid 
yet are not considered when determining Subsidized FFEL or 
Direct Loan eligibility.  Veterans are excessively penalized by 
this restriction, as actual benefit calculations are generally not 
possible and they are subject to retroactive revision. Taxpayer 
dollars saved on administration/coordination of benefits would 
most likely offset any increased campus-based aid eligibility. 
 
The current rules to eliminate Chapter 30 Montgomery benefits 
for awarding some types of aid is too confusing.  Regulations 
should be changed to either eliminate all VA benefits in 
awarding of other aid, or eliminate the exclusion of the Chapter 
30 Montgomery benefits. 
 

 

91 Implementation 
of Regulations 

482(c) Permit early implementation of regulations. 
 

This statutory change would allow schools to implement 
regulatory changes earlier than the beginning of the award year, 
at their discretion. For example, if final regulations are published 
by November 1 to take effect the following July 1, schools would 
be permitted to adopt the regulatory practices months prior to 
their official effective date. 
 

 

92 Implementation 
of Regulations 
General 

 Provide for more lead-time and flexibility in 
requiring schools to implement new 
regulations. 

When future regulations are being considered, it would be 
helpful if the Department of Education provided general rather 
than prescriptive guidance.  Such language allows individual 
institutions flexibility to comply with the guidelines in ways that 
are compatible with the circumstances of each institution. 
 

 

93 Implementation 
of Regulations 
General: 
 

 The Department should adopt a policy that 
all new regulatory interpretations, whether 
through advisory opinions, Dear Colleague 
Letters, private letters, or other means, will 

Once the legislative and regulatory processes are completed, 
institutions should be able to establish policies and procedures 
that ensure that they are in compliance.  However, too often, 
questions arise about the interpretation of a regulation.  
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have prospective effect only, with a 
reasonable period for institutions to come 
into compliance.  
 
Congress should prevent the Department 
from enforcing regulatory interpretations 
that conflict with the clear language or intent 
of the regulation.  The current judicial 
interpretation of the anti-injunction provision 
makes it almost impossible for institutions or 
their associations to challenge the 
Department’s interpretations of its 
regulations.  Congressional action is needed 
to ensure that institutions have the ability to 
ensure that the Department fairly interprets 
its regulations, either by amending the anti-
injunction provision or by more clearly 
constraining the Department’s actions. 
 

Sometimes this is because the regulation is not sufficiently 
specific.  Other times, situations arise which simply had not been 
considered during the regulatory process.  In some instances, it 
appears that the Department attempts to change the clear 
meaning of a regulation without admitting that it is making a 
change.  When the Department issues subregulatory guidance, it 
often imposes unreasonable costs on institutions or puts them at 
risk through retroactive application of the new interpretation.  
When the Department fails to clarify regulations, however, it 
places institutions at risk that their good faith attempts to comply 
may result in significant liabilities, or even loss of eligibility.  
 
When the Department issues a private letter ruling to an 
individual institution, there is no mechanism for making sure that 
the community as a whole is made aware of the regulatory 
interpretation.  However, the Department will then take 
enforcement action against other institutions based on the 
interpretation in the private letter.  In other cases, institutions 
may seek guidance but may be unable to get answers in a timely 
manner.  Finally, the Department often issues subregulatory 
guidance that has a retroactive effect, rather than giving 
institutions an opportunity to come into compliance with new 
interpretations. 
 

94 General Issues: 
 
Regaining of 
eligibility for 
Students 

Handbook 
page 1-2 

Establish uniform retroactive treatment for 
ineligible students who regain eligibility 
within a payment period 

Currently, an ineligible student who regains eligibility during a 
payment period is eligible for Pell Grants and campus-based 
program funds retroactively to the beginning of the payment 
period. However, the same student is eligible for FFEL or Direct 
Loans retroactively to the beginning of the enrollment period that 
may include a previous payment period. This means that a 
student could have a FFEL or Direct Loan for a payment period 
during which they are ineligible to receive campus-based or Pell 
Grant funds. A student should regain his or her eligibility for all 
Title IV programs at the same time. 

 

95 Satisfactory 
Academic 
Progress: 
 

 Consolidate the various regulations on 
Satisfactory Academic Progress in one 
section. 

With the various provisions relating to Satisfactory Academic 
Progress located in different sections of the regulations, it is 
difficult for financial aid administrators to ensure that they are 
properly following them. 
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668.16(e), 
668.32(f), 668.34 

96 Negotiated 
Rulemaking 

492(b)(2) Clarify that non-federal negotiators have the 
opportunity to negotiate the agenda and 
regulatory issues as part of the process 

This statutory change offers clarity in the negotiated rulemaking 
process. It does not diminish the Department’s rights; they may 
still withhold consensus on any items suggested by the non-
federal negotiators, and thereby stop a particular item from being 
part of the Neg Reg negotiations. 

 

97 LEAP 484B(a)(1) Remove LEAP from the amount used to 
determine funds to be returned after a 
student withdraws. 

It is difficult to determine whether state grants actually include 
LEAP funds. This change ensures that all students are treated 
equitably. 

 

98 Data base match 
with IRS and 
INS 

484 (g)(p)(q) Pursue data base match processes with the 
IRS and improve method of verifying 
information for INS and Veterans status.   

The amount of administrative work to verify income information 
could be reduced if the Department of Education could obtain 
data directly from the IRS. 
 
For those students who do not clear the INS database match, the 
amount of time that is necessary for the individual INS office to 
review the INS document with Form G-845S  is too long. A 
quicker review system should be implemented and schools 
should be able to FAX information to the INS. 
 
The VA needs to get the updated information from all branches 
of the armed services as soon as the DD214 is issued.  
 

 

99 Cost of 
Attendance 

472 (1) and (2) Clarify when the inclusion of the cost of 
rental or purchase of a computer can be 
added to the cost of attendance. 
 

It would be helpful to add the cost of the computer before the 
student’s first day of class. 

 

100 Over award 
tolerances 
 
673.5 

 Use the $300 over award tolerance for all federal 
aid programs so there is consistency with all 
federal aid programs. Currently the over award 
tolerance is different for students with FFEL 
and/or Direct Loans 

  

101 Consolidation 
Loans 
 
Single holder 
Rule:    
682.201(c) 

428C(b)(1)(A) Eliminate the statute/law that bars other 
companies to consolidate loans if those loans 
are held by a single lender 
 

Notes from a commenter:  Having recently completed my 
pediatric residency training, I am now in the process of making 
payments on my medical school loans.  I borrowed the full 
amount to put myself through medical school and my total loans 
amount to approximately $200,000.   My monthly payments are 
about $2300 per month; an exorbitant amount by any standards.  
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Despite record low interest rates, I am unable to take full 
advantage of consolidation opportunities because of a law/statute 
that states that if a single lender holds my loans, I am only 
eligible for their particular consolidation package.  More often 
then not this package is significantly more costly than 
consolidation through other available sources.  These loans have 
been bought and sold on numerous occasions throughout their 
life.  I am certainly willing to make all the appropriate payments.  
But, now, just as I am starting my career, hoping to build equity, 
buy my own home, invest and save towards my retirement; I am 
unable to do so, because I am forced to pay a higher loan 
repayment than would otherwise be necessary.  I respectfully 
submit that all loans should be eligible for consolidation with the 
organization that is able to offer the lowest payments to the 
borrower irrespective of whether the loan is held by a single or 
multiple lenders. 
 

102 Teach-Outs 
 

 In the last round of negotiated rulemaking, 
the regulations concerning attribution of 
cohort default rates were modified, to limit 
the circumstances in which the CDR of a 
closing school are attributed to a successor 
institution.  A similar modification of the 
regulations on liabilities should be 
negotiated.  
 
The Department should establish a 
procedure to ensure that proposals for teach-
outs or sales of assets are handled in a much 
more prompt and fair manner, keeping as a 
high priority the best interests of the students 
rather than a punitive attitude toward the 
closed institution. 
 

In the unfortunate circumstance of a school closure, it is in the 
best interests of all stakeholders for an existing institution to 
teach out the remaining students from the closed school.  A 
teach-out allows the students to complete their education with 
minimum disruption, and reduces the cost to the government for 
forgiveness of loans.  However, there are strong disincentives for 
an institution to conduct a teach-out.  Economically, it often 
makes sense to provide a teach-out only if the institution will be 
able to continue enrolling students at the location of the closed 
school.  However, because any outstanding liabilities of the 
closed school remain attached to the physical plant and assets of 
the closed school, the costs and risks too often foreclose the 
teach-out option. 
 
 

 

103 Verification: 
 
Subpart E  
668.51 

484 (g), (p) 
and (q) 

Improve on the timeliness and reliability of 
data base matches with INS, Social Security 
and Veterans Affairs. 
 

The current decentralized database matching process is 
burdensome, often resulting in long delays in the delivery of 
student aid. Updates to students’ status is lengthy, often resulting 
in the student missing out on limited campus-based institutional 
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Institute a data base match with IRS 
 
 
 
 
 
 
 
 
 
 
Pursue targeted selection of students for 
verification based only on the findings of 
quality assurance verification exception data 

funds.  
 
 
 
Verification is one of the most time consuming and burdensome 
requirements schools have.  The Department should be verifying 
income reported on aid applications against tax payer returns.  
Since the Department is able to confirm citizenship status and 
social security numbers with those respective agencies, they 
should also be able to confirm income information with the IRS.  
This would result in enormous paperwork relief and reduce 
delays in the distribution of aid to students.  
 
 
 
Data from quality assurance schools, which are already 
identifying the data elements and types of responses that 
correlate with misrepresentations by students and families, could 
inform a new process of selection for verification at the federal 
level.  
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Negotiated Rulemaking Notes
Loan Issue Negotiations ��  January 14-16, 2002

Representatives from the Department of Education (ED), Federal Family Education Loan Program (FFELP), postsecondary
education (school), student, and student advocate communities met in Washington to negotiate certain revisions to regulations
governing FFELP, the Federal Direct Loan Program (FDLP), and the Federal Perkins Loan Program. This negotiation was
convened pursuant to Section 492 of the Higher Education Act of 1965 (HEA), as amended. Revisions under consideration
during the negotiation either came from the Fed.Up initiative suggestions submitted by community members and ED.

Table of Contents

A. Welcome and Introductions ........................................................................................................................................... 3

B. Review and Adopt Protocols.......................................................................................................................................... 3
1. Participation Provisions .......................................................................................................................................... 3
2. Decision Making and Agreement Provisions ...................................................................................................... 4
3. Committee Meeting Provisions ............................................................................................................................. 4
4. Provisions about Safeguards for Members ......................................................................................................... 5
5. Provisions on Meeting Facilitation........................................................................................................................ 5
6. General Comments and Questions about the Protocols .................................................................................. 5
7. Public Comments about the Protocols ................................................................................................................ 5
8. More About the Participation Provisions ............................................................................................................. 5

C. Petitions for Membership................................................................................................................................................ 6

D. The Negotiating Agenda .................................................................................................................................................. 7
1. Final Draft Agenda...................................................................................................................................................... 7
2. Additions to Final Draft Agenda................................................................................................................................ 7

E. Quick Fix Issues................................................................................................................................................................ 8
1. Promissory Notes -- 674.42(a)(10)........................................................................................................................... 8
2. Write-Offs – 674.47(h)................................................................................................................................................ 8
3. Credit Bureau Reporting -- 674.45(a)(i) .................................................................................................................. 9
4. Transfer of Fund -- 674.17......................................................................................................................................... 9
5. Economic Hardship for Borrowers -- 674.34(e)(10) .............................................................................................. 9
6. Assignment of Cancelled Loans -- 674.50(e)(4) ................................................................................................... 9
7. Reimbursement to Fund -- 674.50(g)(2) ................................................................................................................10
8. Loan Disbursements -- 674.2(b), 674.16(d)(2) ......................................................................................................10
9. Coordinating Multiple Monthly Repayments for Perkins Loans -- 674.33(b)(2) ...............................................10
10. FFELP Eligible Lender -- 682.200 (b)......................................................................................................................10
11. FFELP First Payment Due Date -- 682.209(a) ......................................................................................................10
12. FFELP Borrower Repayment Terms -- 682.209 (a)(8)(iv) ...................................................................................10
13. FFELP Copies of Promissory Notes -- 682.402(g)(1)(i) ......................................................................................10
14. FDLP Definition of Default .........................................................................................................................................10
15. FFELP and FDLP Loan Limits ..................................................................................................................................11
16. FFELP Sovereign Immunity, Proofs of Claim -- 682.402 .....................................................................................11
17. FDLP Master Promissory Note -- 685.102(b) ........................................................................................................11



       By Tom Melecki, Vice President, Policy Research & Planning               January 16, 2002
      National Student Loan Program Page 2

F. Workshop on Issues.........................................................................................................................................................11

1. Perkins Late Charges -- 674.43(b)(2) .....................................................................................................................11
2. Perkins Litigation -- 674.46(a)(2)..............................................................................................................................12
3. Perkins Rehabilitation of Loans -- 674.39(a) and HEA 464(h) ............................................................................13
4. FFELP Anticipated Graduation Date -- 682.209(a)(3)(I)(B), 682.209(a)(3)(I)(C) .............................................13
5. FFELP Late Disbursement – HEA 484B .................................................................................................................14
6. FFELP/FDLP Disability Discharge on Consolidation Loans -- 682.402, 685.212, and 685.220....................14
7. FFELP Three-Time Rule for Repayment -- 682.209(a)(7)(ii) ..............................................................................14
8. FFELP Forbearance Simplification -- 682.211.......................................................................................................15
9. FFELP Reinsurance -- 682.412................................................................................................................................15
10. FFELP Disability Claims -- 682.402(h)(1) ..............................................................................................................16
11. FFELP Unemployment Deferment -- 682.210(h)(2)..............................................................................................16
12. FFELP Administrative Forbearances -- 682.211(f) ...............................................................................................17
13. FFELP and FDLP Promissory Notes -- 682.414(a)(5)..........................................................................................17
14. FFELP and FDLP Entrance and Exit Counseling -- 682.604(f), 682.604(g), 685.304.....................................18

F. Public Comments..............................................................................................................................................................19

G. Additional Actions.............................................................................................................................................................19



       By Tom Melecki, Vice President, Policy Research & Planning               January 16, 2002
      National Student Loan Program Page 3

Discussion

A. Welcome and Introductions
ED welcomed the negotiators and indicated its excitement about a negotiation dedicated to regulatory reform. Members of
the team then introduced themselves. Please note that, in an effort to limit the team’s membership to those with a clear
and direct stake in the issues before the team, ED appointed several negotiators to represent coalitions of what it
considered associations with constituencies that share similar interests.

From the federal government . . .
• Dan Madzelan, representing ED.

From the FFELP community . . .
• Scott Miller, appointed by ED to represent a coalition of guaranty agencies and their servicers.
• Jane Stewart, appointed by ED to represent a coalition of lenders, secondary markets, and loan servicers.

From the postsecondary education (school) community . . .
• Alisa Abadinsky, appointed by ED to represent a coalition of business officers, bursars, and school servicers.
• Buddy Blakey, appointed by ED to represent a coalition of eligible to receive assistance under HEA Titles III and IV.
• Irv Bodofsky and Virginia Foster (alternate), representing financial aid administrators.
• George Chin, representing four-year public colleges and universities.
• Ray Testa, representing for-profit postsecondary schools.
• Bill Shilling, representing four-year private colleges and universities.

From the student community . . .
• Corye Barber, representing students.

From the student advocate community . . .
• Amy Marshall, representing legal assistance organizations.

As the facilitators . . .
• Greg Sobel.
• Susan Podziba.

B. Review and Adopt Protocols

The team reviewed and discussed provisions of the draft protocols (rules under which the negotiation would be
conducted) distributed by ED on January 11.

1. Participation Provisions

Adding Members . The draft protocols allow team members to be added provided such requests are approved by a
consensus of the team. ED indicated its willingness to wait until the second negotiating session to finalize the team’s
membership.

Coalitions . As noted above, ED appointed certain negotiators to represent coalitions. One such negotiator expressed
concern about his appointment. It was his intent to represent only one association within the coalition, he said. He
added that he lacked knowledge of the other types of schools in the coalition and that the association that nominated
him was not coordinating its negotiating efforts with the other associations in the coalition. ED responded that it
hoped negotiators representing coalitions would act as spokespersons for all interests in their coalitions, at least to
the extent that various interests made their needs and positions known to them.

The negotiator responded that the other associations in his coalition had nominated their own negotiators. He
suggested that combining his association with the others in his coalition indicated a lack of respect. ED reminded the
negotiator that its December 2001 Federal Register notice about negotiated rulemaking announced its intent to
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appoint negotiators to represent coalitions. The facilitator cautioned negotiators from questioning their respect for
one-another.

Another school negotiator asked ED to clarify whether all associations in a coalition would be bound by the protocols’
provisions that prohibit negotiators and their associations from commenting negatively on proposed regulatory
provisions for which consensus is achieved. No, said ED, these provisions would bind only the associations that
nominate negotiators.

Specialist Participation. One school negotiator asked if specialists could participate in the team’s discussions
whenever negotiators consider such participation necessary. ED said it expected this matter to be handled as in the
past, when this was the case.

2. Decision Making and Agreement Provisions

Consensus . One school negotiator asked for clarification of the protocols’ consensus provisions. The facilitator
distributed a one-page handout describing consensus and the responsibility of negotiators in the process of reaching
consensus.

Dissent after Consensus . One negotiator expressed concern that proposed regulations and/or preamble language
may not articulate that to which they agreed. The facilitator pointed out that the draft allows negotiators and their
associations to comment negatively on proposed regulatory language that does not reflect consensus. She also said
that, because the preamble is commented upon but not negotiated, the draft allows negotiators and their associations
to comment negatively on the preamble. ED added that it wants the preamble to accurately reflect agreements
reached during negotiations. Unfortunately, it said, it does not expect to have the preamble ready for review at the
last negotiating session. But, it said, it wants to give negotiators adequate time to comment on the preamble.

3. Committee Meeting Provisions

Meeting Records . One school negotiator referred to a provision in the draft that said the facilitators will maintain a
record of tentative and final agreements reached during negotiations, as well as discussions about preamble
language. This provision said that, after review and approval by the team, this record would be made available to the
public. The negotiator asked when a draft of the record would be provided to the negotiators and when it would be
made public. ED said it planned to publish the draft through its negotiated rulemaking web site so that the draft would
be made public when it the negotiators receive it. The school negotiator said negotiators need to see the draft record
soon after the negotiating session concludes, and that he is agreeable to making the draft public.

A FFELP negotiator asked if the facilitators could distribute the draft record within two weeks of the close of a
negotiating session? One facilitator said this was a contractual requirement. The FFELP negotiator expressed
concern about making the draft record public, since readers tend to take anything from ED very seriously. Other
school negotiators questioned the notion of making the draft record public, too. ED said that if the team was
uncomfortable with its plan to make the draft public, it would limit distribution of the draft records to negotiators only.
Another school negotiator then requested that the draft record be made available to all associations represented by
coalitions.

ED asked if the draft record could be distributed to and approved by negotiators via e-mail (to negotiators and
alternates only) with the negotiators assuming responsibility for sharing the draft with their coalition members. A
facilitator suggested this would work, but only if none of the negotiators have comments or revisions. She said
comments need to be raised at the table by the negotiators. The public, she said, could receive the record after the
team approves it.

A facilitator suggested adding the following sentence to Section V-A of the draft, “Draft meeting summaries will be
made available to negotiators and alternates who will share them with coalition partners.” The team accepted this
suggestion.
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Caucuses . A school negotiator asked if caucus participants could invite whomever they wish to join in caucuses. A
facilitator confirmed this.

4. Provisions about Safeguards for Members

The draft states that any team member may withdraw from the negotiations at any time without prejudice by notifying
the facilitators in writing. One school negotiator asked if such withdrawal could occur at any time. ED and the
facilitators indicated that, as in the past, this was the intention of the protocols.

5. Provisions on Meeting Facilitation

There were no questions or comments about this section.

6. General Comments and Questions about the Protocols

One school negotiator asked if ED plans to publish meeting records and other negotiated rulemaking documents in
places other than its negotiated rulemaking web site. Some interested parties not represented on the team might find
those records and documents useful, he suggested. ED replied that it believed the coalitions included all
constituencies identified in its December Federal Register notice about negotiated rulemaking, and that it believed all
interested parties had access to its web site.

7. Public Comments about the Protocols

A representative of the Consumer Bankers Association (CBA) said that, while CBA is pleased with the FFELP
negotiators appointed to the committee, it was disappointed that only two FFELP representatives were appointed to
the team. By limiting FFELP’s representation to two negotiators, he said, ED had created “forced marriages” within
the FFELP community. CBA hopes, he said, that this will not set a precedent for future negotiations.

Caucus.  A school negotiator called a caucus of all the non-federal negotiators. Caucuses are off the record, so no notes
were taken during this caucus.

8. More About the Participation Provisions
After their caucus, the non-federal negotiators suggested two protocol changes to help mitigate their concerns about
the “forced marriage coalitions” within the team:
• The first change would effect Section II-B. It would read, “The member will participate when determining

consensus. The alternate will participate when determining consensus in the absence of the member. Either the
member or the alternate may speak during the negotiations.” The non-federal negotiators said they felt this would
enhance consensus building but retain the rights of parties forced into involuntary coalitions.

ED asked if there could be problems with multiple people asking to be recognized on issues. The non-federal
negotiators replied that, in most cases, there were only two or three parties present from each coalition, and that they
would attempt to control this by ordering the right to speak according to expertise. If the negotiating chair refuses to
relinquish it when necessary, they said, parties seeking the chair would notify the facilitators.

ED asked if the non-federal negotiators felt the objective of this change could not be accomplished through the
protocols as drafted. The non-federal negotiators responded that there was discomfort about the protocols as drafted.

• The other change was for Section IV-B. If would read, “If there is a disagreement between a committee member
and an entity that he or she represents, the member may participate in a consensus but shall note the dissent of
that entity, which will retain the right to comment negatively on that issue.” The non-federal negotiators said this
would ensure that all members of a coalition would be able to express their views in case their team members
did not understand, or share, their views.
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ED also asked if all the non-federal negotiators were comfortable that this change would allow them to keep their
coalitions together. One school negotiator indicated he was.
Another school negotiator said that, while the communities understand what ED was trying to accomplish with
coalitions in this year’s negotiated rulemaking, they are concerned that this approach might not be appropriate in a
post-2004 (i.e., post-reauthorization) negotiated rulemaking. ED should not, he said, misinterpret acquiescence to this
approach in 2002 as setting precedent for post-2004 negotiations. ED its interest in an approach to resolving this
problem in the future -- narrowing the scope of issues considered by negotiating committees by using more
committees and smaller committees.

Caucus.  ED then called a caucus to consider the changes proposed by the non-federal negotiators.

After its caucus, ED announced that it accepted the changes proposed by the non-federal negotiators. However, in
doing so it asked that team members put their issues on the table and resist the temptation to move quickly to the
new provisions of Sections II-B and IV-B. A facilitator asked if this was agreeable to the team. No team member
raised an objection.

The negotiator who expressed concern about his appointment asked to be released from any obligation to represent
members of his coalition other than the association that nominated him. ED said it would be uncomfortable doing this.
The negotiator then very reluctantly withdrew his request.

A facilitator asked if any of the coalitions listed in the draft protocols should be amended. The student negotiator
asked that her coalition be broadened to include state Public Interest Research Groups (PIRGs). Some negotiators
noted that the American Council on Education (ACE) was listed as a member of multiple coalitions, and the facilitator
announced ACE would be contacted to clarify its coalition membership status. A FFELP negotiator indicated that
FFELP might want to amend its coalitions to include other FFELP associations.

The facilitator asked the team to notify her of changes their coalition memberships via e-mail January 23. A school
negotiator commented that a week may be too short of a period and asked for a few more days. The facilitators
extended this deadline to January 25.

C. Petitions for Membership
One of the facilitators asked if anybody would like to petition for membership on the team. A representative of the National
Direct Loan Coalition stepped forward. She noted that the coalition nominated a negotiator, and that it was disappointed
and puzzled about not being included on the team. She noted that one member of the team did come from a direct loan
school, but suggested it would unfair to expect him to “wear two hats” as a negotiator. None of the parties currently on the
team, she said, have the authority to represent direct loan schools. She then formally asked the team to reconsider the
coalition’s nomination.

ED replied that, in its December Federal Register notice about negotiated rulemaking, it did not seek to establish
coalitions based on FFELP or FDLP participation. ED also named three team members who are from FDLP schools. It
also noted that, except for one item that might be added, there are no FDLP issues before the team.

Two school negotiators spoke in support of the coalition’s request. One agreed that he would rather not “wear two hats”
and the other suggested this would help ensure two strong programs. The second school negotiator also suggested that
treating the National Direct Loan Coalition as a member of multiple coalitions already appointed to the team would not be
effective.

A facilitator asked if there was any dissent to adding the National Direct Loan Coalition to the team. ED dissented, so it
was not added.



       By Tom Melecki, Vice President, Policy Research & Planning               January 16, 2002
      National Student Loan Program Page 7

The facilitator asked if there were any other petitions for membership. There were none, and the facilitator indicated that
she considered the team’s membership to be complete.

D. The Negotiating Agenda

1. Final Draft Agenda
ED referenced the final draft agenda distributed it January 11. ED said this agenda includes the Fed.Up issues
identified by ED at its December 14 organizational meeting for negotiated rulemaking.

One FFELP negotiated noted the final draft agenda made no mention of “no-fault late disbursements” by lenders. ED
replied that, because this issue effects the cash management guidelines covered in the general provision regulations,
ED put it on the agenda the team that is negotiating other program issues. FFELP expressed concern but did not
object to placing the issue with the other team’s agenda.

One item on the final draft agenda would remove the requirement that a lender must “certify” that a note is a “true and
exact” copy as part of its claim submission. FFELP mentioned a similar proposal to correct a technical correction
oversight regarding true and exact promissory note records. However, this proposal was not added to the final draft
agenda.

The facilitators asked if there was any additional discussion about final draft agenda issues. There were none.

2. Additions to Final Draft Agenda
ED also referenced eight additional items it proposed to add to the final draft agenda. ED distributed these items on
January 11 along with the final draft agenda.

A school negotiator asked ED to explain one of the additional items – one that would increase incentives for schools
with low cohort default rates. ED indicated it had no particular ideas for this item except that cost neutrality would be a
limiting factor. But ED said it was interested in input from the team. A school negotiator said he objected to adding
this issue, which it got into policy areas in which he needed to consult with his constituents. Another school negotiator
asked if he might be willing to await the outcome of discussions on this issue. No, replied the first school negotiator,
because he was concerned that ED would then be in a position to write regulations about such incentives.
Recognizing that this issue would be subject to dissent, one of the facilitators “wrote off” the issue.

Another school negotiator asked if this negotiation would be the proper venue for expanding the use of multi-year
Master Promissory Note (MPNs) to schools with programs of less than four years. Such authority already exists
under the regulations, ED replied.

One school negotiator cautioned ED about dealing with cohort default rate issues in this negotiation, indicating that
such issues were likely to generate dissent.

Two school negotiators asked about subsequent opportunities to make agenda additions. One said he needed to
consult with coalition members who might not yet know he represents them. A facilitator replied that this was thought
to be the last opportunity for doing making additions. ED said it felt the additions it proposed would be manageable,
and that they would help achieve ED’s regulatory reform goal. But there are only three sessions in this year’s
negotiations, and ED suggested that adding more issues later would be impracticable. A FFELP negotiator pointed
out that there was precedent for adding issues after the team completed the original agenda. ED then confessed that
it lacked interest in adding any more issues because it felt doing so might undermine the team’s focus.

FFELP suggested the team add an issue that would establish a federal regulatory preemption to state laws limiting
the use of social security numbers as loan identifiers. ED said it appreciated this as “an issue that still has some
steam on it,” but said it would need more concrete indicators of where the real problem is today. ED also said the
team might not include the right people -- i.e., representatives of the states -- to negotiate this issue. FFELP replied
that this matter is time-sensitive due to a California law taking effect in July. FFELP then asked if ED could form a



       By Tom Melecki, Vice President, Policy Research & Planning               January 16, 2002
      National Student Loan Program Page 8

subgroup to address the issue, suggesting that other states are moving toward their own disparate standards on the
use of social security numbers. ED replied that, absent specifics about how state laws frustrate federal intent, it would
be difficult to justify addressing this matter. ED added that there might be other options for dealing with this issue.

Caucus.  FFELP then called a caucus.

After the caucus, ED reported that it would not agree to add this issue to the agenda at this time. However, it
conceded that this is an emerging issue, and it indicated willingness to work with FFELP outside negotiated
rulemaking to collect ideas and information in support of a legislative proposal. FFELP indicated its disappointment
but thanked ED for its consideration. It suggested this might be a school issue, too, and one school negotiator agreed
by pointing out the importance of social security numbers to Perkins administration. She said her association would
like to work with ED and FFELP. Two other school negotiators who said the issue might impact Pell Grants and
higher education tax provisions indicated their associations would also like to work with ED and FFELP.

A facilitator asked if there were any objections to adding issues other than default rate incentives to the agenda.
There were none.

One school representative suggested three more issues for the agenda:
• Allow an MPN for PLUS loans.
• Do not require FAFSA for PLUS applicants.
• Create language to allowing larger unsubsidized Stafford loans for students whose parents are denied PLUS loans.

ED said it did not see these as regulatory matters -- the regulations already allow for a PLUS MPN, they do not
require FAFSA for PLUS, and larger unsubsidized Stafford eligibility would require a statutory change. ED announced
it would dissent from adding these issues.

One school negotiator recalled a prior ED commitment to do a comprehensive review and clean up of the Perkins
regulations – one that would eliminate inconsistencies, put the regulatory language in plainer English, etc. She asked
ED to form a workgroup outside negotiated rulemaking for this purpose. Would this be better pursued in the context
of a post-reauthorization negotiation, asked ED? The school negotiator said it might help identify issues to be
resolved by legislation. ED said it would not be able to address this issue during the next few months, but that it could
discuss them once all its political appointees are in place.

One facilitator asked if there were any other suggestions for the agenda. There were none, so the facilitator
concluded that the team’s final agenda included 31 items.

E. Quick Fix Issues

ED identified certain FFELP, FDLP, and Perkins proposals as quick fixes. These were proposals for which ED felt the
changes needed are obvious and relatively easy to make. ED promised to distribute proposed regulatory language for
quick fixes on its negotiated rulemaking web site within a week or so.

1. Promissory Notes -- 674.42(a)(10). A Fed.Up proposal would revise the current regulations that require a school to
provide a copy of the note as part of its repayment information or during the exit interview. The school would only
need to provide the borrower with contact information for requesting a copy of the note.
A school negotiator voiced support for this proposal, indicating it would reduce administrative burdens for schools.
Another school negotiator asked for clarification – if the school has provided contact information, would it need to
provide this information again during exit counseling? ED indicated it would not.

2. Write-Offs – 674.47(h). A Fed.Up proposal would increase the maximum write-off from $5 to $25.
A school negotiator asked if there is any statutory reason why the write-off maximum could not be raised to
something higher than $25. No, said ED. Another school negotiator said her association would support a $50
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maximum, and still another school negotiator suggested this item be moved from the quick fix list to facilitate a fuller
discussion of the $50 maximum. ED agreed to do this.

3. Credit Bureau Reporting -- 674.45(a)(i). To avoid perceived conflict between regulatory provisions, a Fed.Up
proposal would revise the regulations to clarify when a borrower’s default status is to be reported to at least one
national credit bureau.
ED said this change would clarify the school’s responsibility to report defaults to at least one national credit bureau if
it has not already done so. ED said this would require no change in school practices. A school negotiator expressed
support for this change.

4. Transfer of Fund -- 674.17. A Fed.Up proposal would clarify the existing requirement that schools ending their
participation in Perkins must assign Perkins Funds to ED, not other schools.
ED said this change would basically codify its longstanding (for the past 10-12 years) policy. One school negotiator
asked if this would apply when one school is sold to another. ED indicated it would not, that this would apply only
when a school ceases participation.

5. Economic Hardship for Borrowers -- 674.34(e)(10). ED proposed to allow schools to base economic hardship
deferment calculations on the borrower’s actual repayment schedule, rather than a 10-year repayment schedule.
ED said this change related to how a school would calculate whether a borrower’s monthly payment amount would be
burdensome. Current language sometimes denies the benefit of economic hardship deferments to borrowers. One
school negotiator expressed support.

6. Assignment of Cancelled Loans -- 674.50(e)(4). ED proposed to allow schools to assign loans that have been
granted disability discharges on or after July 1, 2002 to the Department.
ED said this was a conforming change to the total and permanent disability discharge process that was negotiated
over a year ago. One school negotiator said she needed to research this because she recalled that assignment
occurs on defaulted loans, and she did not want the negative connotations of assignment to apply to disabled
borrowers. ED volunteered to work with the negotiator to “get the language correct” for any conforming changes she
wanted on this issue, but it recalled that this sort of assignment was already established via a prior negotiation.

The school negotiator expressed anxiety about how this policy change will work effective July 1, 2002, when it is
scheduled to begin. She asked that this issue be moved off the quick fix list. ED resisted, saying that the policy for
total and permanent disability assignments has already been established. It did not want to revisit prior regulatory
decisions, it said, adding that it was clear on what it wanted to accomplish with the proposed change.

Another school negotiator commented that, unless this matter is resolved, disabled Perkins borrowers might be left in
limbo. He expressed hope that the team could move forward on this, and said it appeared to him that the only thing
required was some “tweaking” of some regulatory language.

The first school negotiator recalled that ED had promised to streamline the assignment process and worried that
schools might be negatively impacted by the proposed change. What happens if this change is not made asked
another school negotiator? ED said it views this as a purely technical conforming change and suggested borrowers
would not necessarily be left without the benefit of disability discharges.

Another school negotiator asked if other regulatory provisions already require schools to assign affected loans to ED?
Is this merely a conforming change, she asked? ED responded in the affirmative. What will the revised language do,
asked the school negotiator. ED reviewed the draft language it plans to put forth. The school negotiator concluded
that this would merely be a conforming change.

A facilitator proposed taking this proposal up on the quick fix list in the team’s March meeting, but that it could move
the proposal from that list at that time if the team wished to do so. There were no objections.
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7. Reimbursement to Fund -- 674.50(g)(2). ED proposed to permit, but not require, the Secretary to instruct an
institution to reimburse the Fund if an assigned loan is unenforceable because of an act or omission by the school.
This is just a conforming amendment to previously negotiated changes, said ED. A school negotiator spoke in
support of the change.

8. Loan Disbursements -- 674.2(b), 674.16(d)(2). ED proposed to remove the requirement that a borrower sign a
promissory note for each award year in order to allow for the implementation of a master promissory note in the
Perkins Program. It also proposed to change the definition of “making a loan” to provide for loans made under a
master promissory note. Finally, ED proposed to add a definition of “master promissory note.”
ED said these changes would facilitate the implementation of an MPN for Perkins. One school negotiator
characterized her association as “extremely supportive” of an MPN in Perkins in order to bring convenience to
students. Pointing out that all other programs have MPNs, she said this would also reduce student confusion.

The student negotiator said that, while her association supports student convenience, it is concerned that MPN
undermines the student’s ability to keep track of his or her debt load. For this reason, it wants the proposal moved off
the quick fix list to facilitate a full discussion of Perkins MPNs.

9. Coordinating Multiple Monthly Repayments for Perkins Loans -- 674.33(b)(2). ED proposed that a student who
received Perkins loans from more than one school must initiate a request for an alternate calculation of the minimum
monthly payment.
ED said the notion here is that the student knows his or her repayment obligations, so it should be incumbent upon
the student to request the alternate calculation. One school negotiator voiced support, saying it is almost impossible
for schools to know about student repayment obligations to other schools, making the current requirement
administratively burdensome. The student negotiator said she was sympathetic to the burden on schools, she just
wants to make sure students are notified of the alternate calculation option. ED assured her that other regulatory
provisions would still require the disclosure of this option.

10. FFELP Eligible Lender -- 682.200 (b). A Fed.Up proposal would revise the definition of lender to provide that loans
held in trust are not considered part of a lender’s consumer credit function in determining whether the lender has
exceeded the limit of one-half of the lender’s combined consumer credit portfolio in the regulations.
ED said this proposal tracked back to a GAO report. FFELP expressed support, noting that this would also codify a
recommendation from a congressional conference committee report.

11. FFELP First Payment Due Date -- 682.209(a). A Fed.Up proposal would allow the first payment due on all loan
types to be up to 60 days from the repayment begin date.
ED characterized this as a simple proposal. There were no questions or concerns.

12. FFELP Borrower Repayment Terms -- 682.209 (a)(8)(iv). A Fed.Up proposal would delete the requirement that a
borrower who has a repayment term of less than five years must submit a “written notice” to extend the repayment
term beyond five years.
FFELP commented that the deletion of written notice requirements is a good theme that may come up in other
issues. There were no other comments about this proposal.

13. FFELP Copies of Promissory Notes -- 682.402(g)(1)(i). A Fed.Up proposal would remove the requirement that a
lender must “certify” that a note is a “true and exact” copy as part of its claim submission.
ED said this falls into the category of technical and conforming changes to things it has done in the past. No concerns
were expressed about this proposal.

14. FDLP Definition of Default. FFELP proposed to change the definition of default for cohort default rate purposes for
borrowers using the income contingent repayment plan option.
ED said this would delete a rule that classifies income contingent repayments for students from non-degree granting
schools as defaults for the purpose of calculating cohort default rates. One school negotiator, who has repeatedly and
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unsuccessfully requested this change during past negotiations, thanked ED for proving that there is merit to “beating
a dead horse.”

15. FFELP and FDLP Loan Limits. ED proposed to establish rules to clearly state that a school may not link “stand
alone” programs to allow for higher annual loan limits.
ED characterized this as a program integrity issue, and said this would result in the regulations clearly stating that
loan limits apply to program length. It would eliminate the practice, said ED, of linking stand alone programs to secure
higher loan limits.

One school negotiator worried that this change might stigmatize schools that link programs for legitimate reasons. He
suggested this issue be moved off the quick fix list.

Another school expressed confusion about the proposal. When a student must complete one program to begin
another, how would the practice of linking programs differ from giving students higher loan limits as they move into
upper division undergraduate courses or graduate courses? ED said its main concern related to schools using
linkage to secure higher limits for first-year students. How many schools might this affect, asked the school
negotiator. ED described one case, but said it is concerned about other cases developing in the future. It wants to
make clear, it said, that one-year programs should be limited to first year loan limits.

A school negotiator suggested that there are sometimes reasons to piggyback programs upon one another. For
example, she suggested that first-generation students would benefit from completing two one-year programs, one
after the other, in order to avoid alternative loan borrowing. In this case, said ED, the student could obtain a higher
loan limit by transferring into a two-year program. However, to obtain a higher limit, the student must get into a two-
year program. Completing four one-year certificate programs, said ED, should not make students eligible for
increasing loan limits.

16. FFELP Sovereign Immunity, Proofs of Claim -- 682.402. ED proposed to revise the regulations so that a state
guaranty agency need not file proof of a claim on a defaulted loan already held by the agency in order to qualify for
ED reimbursement on complement of reinsurance. ED also proposed to allow guaranty agencies that intend to hold
loans acquired through bankruptcy claims to notify their lenders not to file proofs of claim.
ED said this was similar to an issue dealt with in the last negotiation regarding application of the 11th amendment to
Perkins loans held by state entities. There were no questions or comments.

17. FDLP Master Promissory Note -- 685.102(b). ED proposed to revise the FDLP MPN expiration date provisions to
reflect how we will determine an MPN's expiration date under Common Origination and Disbursement (COD)
beginning with the 2003-2004 program year.
ED said it needed to make certain regulatory revisions to accommodate its direct loan system needs. There were no
questions or comments.

F. Workshop on Issues

One of the facilitators indicated that the team would now discuss the more complex proposals, those that might require
more dialogue by team members. ED added that, while was interested in doing something about these issues, it was not
necessarily committed to any particular courses of action on them. It also said it wanted to accommodate as many
interests as it could, and that it hoped to use the workshop portion of this month’s meeting to listen.

1. Perkins Late Charges -- 674.43(b)(2). A Fed.Up proposal would make the assessment of late charges optional
instead of mandatory.
ED said the statute provides for a maximum 20% late fee, but ED indicated it wanted input on the appropriateness of
late fees under various circumstances.
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School negotiators exhibited some confusion about who submitted this proposal. However, one suggested that
schools be empowered to compromise late charges throughout the repayment of the loan. This would codify, she
said, the school’s ability to waive late fees in order to get payments from borrowers.

Another school negotiator praised the idea of giving schools more flexibility in this and other areas of Perkins
administration. She suggested that ED stay away from a single standard for waiving late fees and, instead, give the
authority to make case-by-case judgements. Another school negotiator supported this idea.

A school negotiator from the association that submitted this idea to Fed.Up confessed that he did not know the basis
for the proposal. His association, he said, had merely passed a number of proposals to Fed.Up from its constituents.
However, he promised to research the matter.

ED asked if there would be interest in establishing a sliding scale for late fee waivers. Or should schools be left to
develop their own approaches. In the interest of flexibility, suggested one school negotiator, allow schools to establish
their own waiver policies but require them to adhere to those policies. Remember, said another school negotiator,
that Perkins is a partnership. Schools put their own money into it, so they are not likely to waive late fees quickly or
easily.

Another school negotiator indicated support for school-based policies but said that, if ED is not comfortable with this,
ED might want to expand regulatory provisions that facilitate waivers on this issue. The student negotiator spoke up
in favor of late fee waivers.

FFELP pointed out that this is standard practice in FFELP, and that it has worked well.

2. Perkins Litigation -- 674.46(a)(2). A Fed.Up proposal would raise the litigation threshold to $1,000 then permit, but
not require, litigation. It would delete the requirement for an annual evaluation.
ED said the current threshold is $200, but suggested it would make more sense to litigate under a $1,000 threshold.

One school negotiator said that, in almost all cases, the cost of litigation exceeds $200. But she said this issue needs
to be linked to the rehabilitation of Perkins loans (see below). She seemed to feel that deleting the annual evaluation
requirement would be good as schools now must collect documentation at points that are too close together.

Does ED have data on litigation, it was asked? No, responded ED, not only a broad scale because there is no
national source of data on Perkins litigation. Can COHEOA or some other association obtain data (even anecdotal
data) on this issue, asked ED? A school negotiator said she could provide more anecdotal data but, noting that
schools also have an interest in recovering Perkins, she urged ED to raise the beginning threshold for litigation from
$200 to $1,000. Do schools litigate only when required to do so, asked ED, or are they motivated to litigate whenever
real opportunities for recovery exist? The negotiator responded that, if the threshold goes up, it is the “fire line” cases
that will fall off. Another school negotiator volunteered to obtain anecdotal and perhaps even statistical data from his
school for ED.

Can ED get data from NSLDS on the numbers of low-balance Perkins that exist? This would help the negotiators
determine the proper threshold amount. ED promised to obtain such data.

Schools are already exempted from litigation requirements, said one school negotiator, if the cost of litigation would
exceed the amount recoverable. ED agreed. The negotiator wondered if anyone ever litigates. But the school can
recover the cost of litigation, said another school negotiator, so the issue is whether the borrower has sufficient
assets to pay recovery and court costs. But another school negotiator complained that some judgements are not
recoverable, and that certain costs (non-attorney staff time) cannot be included in the cost of litigation.
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The negotiator whose school association submitted this proposal pointed out that schools have other tools for
compelling repayment – e.g., withholding transcripts. Rather than establish a mandatory limit, he suggested, ED
should allow schools to develop (and stick to) their own policies for determining whether litigation is appropriate.

ED asked about making litigation optional – does raising the threshold make the mandatory requirement more
palatable? Let’s see what ED does on Perkins rehabilitation, said one school negotiator. When asked for her favorite
scenario, this school advocated making litigation optional and raising the threshold to $1,000. Two other school
negotiators urged ED to make litigation optional, then drop any reference to a threshold.

When would it be appropriate to not require the annual review, asked ED? One school negotiator again pointed out
that, since the school has money invested in Perkins, ED need not set prescriptive rules for annual reviews. Must the
annual review be maintained forever, asked another school negotiator, suggesting there is no benefit after five or so
years.

3. Perkins Rehabilitation of Loans -- 674.39(a) and HEA 464(h). A Fed.Up proposal would prohibit
rehabilitation on loans for which a judgement has been rendered.
The school negotiator whose association sponsored this idea in Fed.Up said she wants schools to have the option of
rehabilitation on judgements, but she does not want the rehabilitation of judgements to be required. She conceded
this is somewhat different from the prohibitive nature of the Fed.Up proposal. Another school negotiator spoke in
favor of making such judgements optional, and another school negotiator said his constituents simple want relief from
the judgement requirement.

FFELP said judgement rehabilitation is permitted in FFELP but, because FFELP has been limited in litigation, and
because FFELP has other tools such as administrative wage garnishment, this practice is not employed in FFELP.

ED balked at the notion of schools deciding when to grant the entitlement of loan rehabilitation. How do you make am
entitlement optional, it asked?

Have schools had sufficient experience to suggest the best standards for permitting judgement rehabilitation, asked
ED. Yes, indicated a school negotiator. She assured ED that schools don’t want to undermine the enforcement of
judgements, just add to the tools at their disposal to recover Perkins dollars.

4. FFELP Anticipated Graduation Date -- 682.209(a)(3)(I)(B), 682.209(a)(3)(I)(C). A Fed.Up proposal would provide
clarification that a lender is not required to change a borrower’s anticipated graduation date or separation date when
the date provided by the school is in the same month and year as previously provided regardless of whether or not
the lender has already disclosed repayment terms to the borrower.
FFELP negotiators spoke in support of this issue with an exaggerated example – if the lender is carrying a June 1
graduation date on its system, then receives a June 2 graduation date, it must change the graduation date on its
system. This, said FFELP, is expensive and cumbersome. Also, since many financial aid administrators must guess
at this date, they frequently provide an inaccurate date to begin with. FFELP suggested this change would have little
or no cost implications for the government.

How might this impact the interest paid by individual borrowers, asked ED? Assuming a 15 day change and average
interest accrual of 37¢ per day, borrowers might gain or lose interest obligations of about $5.00.

The student negotiator asked if this change might result in students gaining or losing a month on their grace periods.
FFELP replied that, in practice, this should almost never occur. But FFELP conceded it could occur in a few
instances.

A school negotiator pointed out that grace periods are day specific, so this change might result in some students
losing portions of their grace periods. He worried that this might impact default cohorts for schools. However, he
added that he was not arguing with the proposal in practice because he feels the impact on default cohorts would “be
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a wash” as some affected students drop back and others move forward. His concern, he said, was whether the HEA
allows this change.

ED observed that this would bring administrative cost savings and convenience to FFELP. FFELP agreed.

ED asked if FFELP wants the regulations codified to apply this change only if the lender has already disclosed
repayment data to the borrower? ED concluded that if the lender has not already disclosed, there is no administrative
problem. FFELP replied that there is still a system issue that needs to be resolved.

5. FFELP Late Disbursement – HEA 484B. A Fed.Up proposal would codify in regulation guidance that allows
disbursements after the 90-day window if the late disbursement was due to “no fault” of the borrower.
FFELP said it was merely seeking to codify in regulation what ED has issued via a private letter ruling and what
guaranty agencies have published in the Common Manual without objection from ED. ED indicated it would draft
regulatory language for the team to review. Could this issue be moved to the quick fix list, asked FFELP? ED
indicated it was uncomfortable with classifying this as a quick fix.

6.    FFELP/FDLP Disability Discharge on Consolidation Loans -- 682.402, 685.212, and 685.220. A Fed.Up proposal
would revise the regulations to allow for a partial discharge of a consolidation for the portion that represents a PLUS
loan when the student for whom that loan was taken out has died. The proposal would also revise the regulations to
allow for a partial discharge of a joint consolidation loan in the case of the death or total and permanent disability of
one of the borrowers.
ED indicated it was sympathetic to the policy issues raised by this proposal, but expressed concern about whether
the proposal would fit into its requirement that the outcome of these negotiations be cost neutral.

FFELP pointed out that, under consolidation, some of a PLUS borrower’s underlying loans might be eligible for
discharge while others are not, even if all the borrower’s underlying loans would have been eligible for discharge had
the borrower not consolidated. FFELP classified this is a parity issue, saying that consolidated PLUS borrowers are
eligible for discharge in FDLP. Also, under these circumstances, said FFELP, the borrower is penalized for
consolidating.

ED replied that there is no parity issue, that it does not do this in FDLP. FFELP pointed out that the direct loan web
site describes this benefit for FDLP consolidation borrowers, and that it had been told direct loans do this “every time
we’ve asked.” FFELP also asserted that, whether direct loans do this or not, it is the right thing to do.

FFELP also said it did not believe this change would affect program costs as they are presently scored because the
cost of a PLUS loan’s discharge is scored when the loan is originated. ED disagreed.

A school negotiator said that, based on a document ED published on December 14, 2001, it appeared that ED had
already committed to developing language on this proposal. He asked ED to clarify its intent. ED said it was in
general agreement with the proposal, but that it also must work within the confines of its present disability discharge
policy (under which obtaining another loan within a certain period jeopardizes the borrower’s eligibility for discharge).
However, ED did recommit to developing language.

7. FFELP Three-Time Rule for Repayment -- 682.209(a)(7)(ii). A Fed.Up proposal would modify the rule that prohibits
“balloon payments” more than three times other payments.
ED explained that the current policy is designed to prevent large balloon payments in order to prevent defaults, but
conceded that there is “nothing magical” about a three-time rule. It could be two-times, five-times, etc. ED assured it
is not wedded to the concept of three-times.

FFELP suggested that the current three-time rule does not work today, given borrower debt loads and the various
repayment options currently available to borrowers. FFELP hinted that, under certain scenarios, doing away with this
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rule could actually reduce borrower interest obligations. FFELP proposed to strike the three-time rule and not replace
it with any other language.

The student negotiator said her constituents are not entirely comfortable with simply striking the rule all together.
Would FFELP be willing to discuss replacement language after showing her how this would work out under various
repayment scenarios? Yes, said FFELP.

A school negotiator asked if FFELP would be OK with making a similar change in FDLP in order to preserve parity.
FFELP pointed out that FDLP has no three-time rule.

8. FFELP Forbearance Simplification -- 682.211. To the extent allowed by law, a Fed.Up proposal would eliminate the
requirement that a borrower or endorser must “agree in writing” to the terms of a forbearance.
ED asked if FFELP was proposing to delete the “in writing” requirement and replacing it with an electronic solution?
No, said FFELP, this is not an e-signature issue. 34 CFR 682.211(b)(1) says the borrower must agree in writing for
the lender to grant forbearance, and FFELP wants to eliminate this requirement for non-mandatory forbearances (the
HEA requires the borrower’s written consent for mandatory forbearances). By allowing lenders to grant forbearance
over the phone, FFELP said this change would enhance default prevention.

ED indicated that it was uncomfortable with this proposal. Forbearances alter repayment terms and agreements, and
it wondered why such alterations should not be in writing. Because the forbearance request is initiated by the
borrower and recording in the servicing history, replied FFELP, who once again stressed the default prevention
aspects of this change by speeding up the borrower’s entrance into forbearance.

ED asked if FFELP contemplated sending the borrower a confirmation to disclose the terms of the forbearance? No,
said FFELP, it envisioned the confirmation taking place over the phone. A school negotiator suggested that putting
something in writing would safeguard both the lender and borrower. The student negotiator asked if a borrower could
enter into forbearance without ever seeing its terms and conditions. No, said FFELP, as the regulations already
require the lender to send a forbearance notice every three months during the forbearance. Isn’t it a good business
practice to send the borrower something in writing immediately, asked the student? FFELP suggested they discuss
this matter with the student outside the negotiating session. A school negotiator reported that some members of his
coalition are concerned about waiting to contact the borrower about the forbearance in case the forbearance is
misapplied. FFELP replied by citing research showing that forbearance helps prevent default.

A school negotiator said his constituents would be very supportive of this because their experience shows that, by
establishing a relation via phone and accommodating them in an efficient manner, it will contribute to default
prevention.

What does “to the extent allowed by law” mean, asked a school negotiator? It is meant to recognize the HEA
provision that requires written agreements for mandatory forbearance, replied FFELP.

ED expressed concern about how this proposal might impact program integrity and its spot on GAO’s high-risk list.

9. FFELP Reinsurance -- 682.412. A Fed.Up proposal would clarify that ineligible borrower claims are considered
“special claims” and are 100% reinsured. ED opined that this does not appear to be permitted under the statute.
ED said it did not believe it has “room to maneuver” on this issue within the statute as the statute establishes claim
categories. It does not believe, said ED, that it can create such a category absent statutory authority.

FFELP replied that ineligible borrower claims are not default claims because they have no 270-day delinquency
period, etc. The regulations only say that such claims are to be treated as defaults, said FFELP. The basis for treating
these claims as default claims occurred in instructions to a federal form, said FFELP, and they are not consistent with
longstanding ED policy described in a 1995 regulatory preamble that said such claims are to be reinsured at 100%.
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ED responded that the HEA authorized it to pay only certain claims, no others. If ineligible borrower is a default claim,
it said, it is subject to reinsurance reductions. The issue first arose when guaranty agencies first became subject to
reinsurance reductions. At that time, ED concluded that ineligible borrowers are defaults and that, legally, it has no
authority to pay them except as default claims. FFELP replied that reduced reinsurance came into effect in 1993 and
this change was not made until the Forms 2000 project. It argued, again, that the Forms 2000 change flies in the face
of previous ED statements. It also worried that the change might impact cohort default rates, but a school negotiator
said he had never seen an ineligible borrower listed among his defaulters. You will, said FFELP. The school said that
if this occurs, he hopes ED will support the community in raising this issue with Congress.

A facilitator asked if ED was proposing to take this off the negotiating agenda. Yes, said ED, which added that “you
won’t get language from us on this” and that FFELP would have to present its own language. ED also pointed out that
this would not be cost neutral. FFELP objected to taking this proposal off the agenda.

10. FFELP Disability Claims -- 682.402(h)(1). FFELP proposed to extend the time frame for review and payment of
disability claims.
ED explained that FFELP wanted to extend this timeframe from the current 45-day period. How long does FFELP
want to extend this timeframe, asked ED, and is this related to the new disability discharge process? FFELP asked
for 120 days to recognize that extra claim review and analysis is sometimes needed on these claims. Would FFELP
settle for less than 120, asked ED? It depends upon how diligent ED wants agencies to be in reviewing these claims,
said FFELP, who kidded that “it’s a program integrity issue.”

A school negotiator said disabled borrowers anxiously await responses to their discharge petitions, and he hoped that
120 days would not be the norm. FFELP said it did not expect 120 days to be the norm, but that there are times when
it must obtain additional documentation from physicians, and that this sometimes puts agencies at risk of being
penalized for diligently seeking such documentation.

11. FFELP Unemployment Deferment -- 682.210(h)(2). FFELP proposed to simplify the unemployment deferment
process.
ED said it needed to be satisfied that this change would not undermine the statutory requirement for an unemployed
borrower to be diligently seeking full-time employment. FFELP agreed with ED’s statutory interpretation but said that,
by requiring borrowers to provide detail (names, addresses, phone numbers, etc.) about six employers to whom they
applied, ED was going beyond the statutory requirement. Just have the borrower certify that he or she is diligently
seeking full-time employment, suggested FFELP.

ED noted that FFELP wants to delete a provision requiring the borrower’s certification to be written. FFELP agreed.
ED expressed concern that obtaining such certifications verbally might undermine program integrity.

ED asked about the scope of any problems brought on by current requirements. FFELP said it had no data, but said
that borrowers who might benefit the most from the changes proposed here are probably the most prone to default.

One school negotiator pointed out that the information a student is now required to submit could be easily fudged. He
also opined that these information requirements are too rigorous, and suggested FFELP’s proposed changes might
help combat default by making it easier for borrowers to contact their lenders and obtain deferments.

ED expressed concern that, under this change, a borrower could simply contact the lender, say he or she meets all
the requirements for deferment, and get it. What is required now, said ED, is a simple certification. Rolling back this
simple certification, said ED, would increase the risk of taxpayers subsidizing bogus deferments. FFELP said the
change would reduce burdens for lender/servicers and borrowers, and that certain cost savings might also be
achieved from enhanced default prevention for unemployed borrowers. If you’re going to game the system, asserted
FFELP, you’re going to game the system; but cost savings associated with default prevention would far outweigh the
risk of borrower abuse under this change.
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Is there any middle ground here asked ED? For example, could the lender/servicer take six employer names over the
phone from the borrower? I don’t know, replied a FFELP negotiator.

There is nothing to prohibit the borrower from fudging now, said a school negotiator, except a vague fear factor that
someone might check the borrower’s data. Perhaps the middle ground is simply to have the borrower submit a
written, self-certified statement about conforming to the six-employer requirement.

Another school negotiator, recalling his own son’s job search, opined that the current requirement does not fit today’s
reality. FFELP agreed, suggesting that the construct of today’s requirements may be out-of-date. But, said ED, a
broad statement of compliance cannot be audited, and this is a concern to the Office of Inspector General (OIG) and
others.

The student negotiator said she is concerned about requiring auditable information that might violate the borrower’s
privacy.

12. FFELP Administrative Forbearances -- 682.211(f). FFELP proposed to expand lender authority to grant
administrative forbearances.
ED explained that FFELP suggested expanding current provisions for natural disasters to cover other types of
disasters. FFELP said it wants to expand this provision to cover national, local emergency, national, local disaster,
and military mobilization.

Would FFELP’s proposal cover state-level disasters and emergencies, asked a school. FFELP indicated it had no
objection to this. ED suggested FFELP wanted to grant forbearances without emergency and disaster declarations,
and this might make concerns about state-level emergencies/disasters moot. FFELP said it contemplated that
forbearances would be granted only after declarations by state, county, and city officials.

FFELP would not consider the crash of a lender/servicer’s computer system a local disaster, asked ED. FFELP
indicated it would not.

Isn’t this already covered by a provision in the mandatory forbearance regulations that limits disaster forbearances to
cases for which ED issues notice, asked a school negotiator? FFELP said the problem is that ED is slow to issue
such notices.

13. FFELP and FDLP Promissory Notes -- 682.414(a)(5). FFELP proposed to allow for the destruction of paper
promissory notes when the paper note has been electronically imaged, provided that adequate measures are taken in
order to ensure that the imaged notes accurately reflect the information in the document, are accessible, and are
capable of being reproduced.
Noting that this would impact both FFELP and FDLP, ED asked if:
• This would apply to true paper notes and not electronic notes?
• If any lenders are currently doing this (perhaps in alternative loan programs), and what are the cost-benefit
implications of this change? One FFELP representative from a major alternative lender said her company applies the
same standard to its FFELP and alternative loan notes.
• Would this concept apply to other types of documents?

FFELP said the current regulations create a distinction between how electronic and paper notes must be stored.
While it hopes to move toward more and more electronic notes, it expects lots of paper notes for years to come. A
school responded that there is a distinction between these types of notes in that the electronic note is the original, just
as the paper note is the original. Could a student deny the signature on the imaged copy, he asked. Does the student
give permission for the paper note to be imaged? FFELP suggested these issues would not be a problem.

Another school said Perkins schools want the same authority.
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ED conceded that current regulations allow imaging, but said the issue is destruction. ED does not object to
lenders/servicers using imaged notes internally, but if the promissory note is at issue, can an imaged version be
relied upon. He said ED has found no circumstances where imaged notes are destroyed in private loan programs,
and questioned whether FFELP should set the precedent.

A school said it has been imaging for years, and that it would like to destroy its paper copies because storing them
has cost implications. Another school agreed. ED asked the school negotiators to find out if they destroy imaged
notes in their institutional loan programs. Not relevant, said one school negotiator, because the volumes in those
programs are much smaller than in Perkins.

A FFELP negotiator said FFELP believed that, before ED’s June 29, 2001, technical correction, the regulations
allowed lenders to destroy the originals of imaged notes because it permitted true and exact copies.

FFELP also said that ED’s worry about the enforceability of loans is different from the retention of promissory notes.

The student advocate suggested that significant safeguards need to be put in place to protect borrowers if imaged
notes are to be presumed true and accurate for purposes of enforceability. Responding to a FFELP comment about
the E-Sign Act, she said an imaged note is different from an electronic note. ED agreed.

Chain of evidence issues undermine the use of true and exact copies, said one school negotiator, so it is important to
be careful about relying on such copies.

FFELP said it understood ED’s concerns, and that it knew what it needed to do to help the team understand its
position and rationale. It moved to close the discussion.

14. FFELP and FDLP Entrance and Exit Counseling -- 682.604(f), 682.604(g), 685.304. A Fed.Up initiative would
revise and update entrance and exit counseling requirements.
ED said it already allows electronic entrance and exit counseling. What other things does the community have in
mind about the substance and process of electronic entrance and exit counseling, ED asked?

FFELP said it wants the FFELP regulations to acknowledge that parties other than the school may provide such
counseling. This would reflect current practice, said FFELP. Another FFELP idea was to examine the timing of
entrance and exit counseling. Otherwise, FFELP said it had nothing concrete here, but it was willing to put together a
team to work on updating the entrance and exit counseling regulations.

A school negotiator said he wants more commonality between FFELP, FDLP, and Perkins entrance and exit
counseling requirements. These requirements ought to be the same across the federal loan programs, he asserted.

Another school negotiator supported this proposal although she had no concrete suggestions at this time.

ED asked people to submit suggestions through the negotiated rulemaking list serves.

F. Public Comments

The representative of a school association expressed concern about ED’s refusal to provide language on the FFELP
reinsurance issue (682.412) described above. He suggested that, under the protocols as approve, ED is obligated to
provide language on all agenda items. He reminded ED that the team approved this as an agenda item yesterday, and
that the team had not removed this item from the agenda. At the very least, he said, the meeting record needed to reflect
that ED’s position is not a precedent.

ED said it left this issue on the agenda even though it came to feels it had no statutory authority to act on it. It did this, said
ED, to reassure the community that it was not arbitrarily subtracting items. ED did not want the community to believe it
was imposing its negotiating agenda on the community, said ED.



       By Tom Melecki, Vice President, Policy Research & Planning               January 16, 2002
      National Student Loan Program Page 19

The school representative complimented ED on the efforts it made this year to negotiate the agenda. He also thanked ED
for its explanation about the FFELP reinsurance issue.

G. Additional Actions
One of the facilitators reminded the team of several activities to take place between now and the team’s next (March 4)
meeting:
• E-mail changes to the team’s protocols to the facilitators by January 27.
• ED will e-mail proposed quick fix language to the team next week.
• ED will e-mail proposed other language to the team by February 25.
• Two negotiators will provide ED with information about Perkins litigation.
• Everybody should e-mail their exit counseling ideas to ED.
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